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THE REVISION OF 1830—THE INNOVATIONS OF 1847 AND 1848. 


Tue laws of New-York, regulating estates in land were much af- 
fected by the revision of our statutes. Passive or formal trusts ; powers 
at the common law and under the Statute of Uses, save in the case of 
a simple power of attorney to convey lands; fines and recoveries ; 
lineal and collateral warranties, with their incidents, were abolished ; 
uses were transformed into legal estates; authorized trusts were reduced 
and important innovations made upon the doctrine of descents. 

Erections which had stood for ages were levelled to the dust. Rules 
and principles which had survived many contests, and, by all the 
methods which the ingenuity of man could devise, had been tried as 
by fire; distinctions treasured up by masters of science; masses of 
solemn and well considered adjudications of our own and of the English 
Courts, were swept away and out of their fragments and out of the 
original elements, a new system was suddenly arranged! Old words 
and terms, once of known and mighty import, were proscribed, a new 
vocabulary supplied their place ! 

It was necessary that those to whom the conduct of so important an 
experiment was committed, should possess enlarged and liberal views, 
much skill and learning, patient thought and profound research, great 
force of purpose and power of independent action. Theirs should have 
been the spirit of the reformer, tempered by the humility of the conser- 
vative. Meet it was that they should be versed in the teachings alike 
of the past and of the present, and not regardless of the showy monitons 
of the future. Within attainable limits this, perhaps, was so. Certain 
it is that in the revisers the Legislature had able guides, and if those 
guides in treading the intricate mazes through which they were called 
to lead the way, had now and then stumbled, or even fallen, what won- 
der! They were human, therefore fallible, and giant doubts and diffi- 
culties thronged around them and obscured their path. 

The revision of our statutes did much good and much evil. That 
good and that evil abide with us still, working out their influences upon 
our system. So far as the work was one of mere revision, it was at 
once important and valuable. An attempt was made however, to de- 
vise new rules and to codify with those rules, portions of the common 
law. The few chapters which contain the result of that experiment 
were framed with great care and skill, but are nevertheless intricate, 
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and of doubtful utility. It is true that many artificial and arbitrary 
rules were abolished ; principles which had travelled down to us from 
the feudal ages, gave way to principles better adapted to the spirit of 
our times and of our institutions; some antiquated follies were dis- 
missed ; some scholastic mysticisms were made intelligible. It is true 
also, that the revisers did all that disciplined and instructed intellects 
could, at the time, to reform the abuses, simplify the abstruse refine- 
ments and enlighten the impalpable distinctions which had so long 
abounded. 

But many of the subjects handled, bade defiance, from their very 
nature, to all attempts at elucidation. 'The pen of man never has been, 
never will be competent, to state the wording of a statute so clearly as 
to tolerate but one construction. The English statute of frauds was 
drawn by Lord Hale, a man of accurate expression and divinely ordered 
thought. At the close of a century from the period when it went into 
operation however, the greatest uncertainty existed as to many of its 
provisions. Even then, construction was still in its infancy. With 
this imperfection of language the revisers had to contend. The conse- 
quences have been most disastrous. The substitution of one word for 
another in our statute of frauds gave rise to a serious course of litigation, 
in the various courts, terminating only in that of the last resort. At this 
hour, questions of great import, arising out of our statutes of uses and 
trusts and powers, are, with studious minds, complex and difficult. 
Those statutes have not, as yet, been fully settled by our courts. Upon 
some clauses we have valuable decisions ; upon other portions doubts 
and queries have been repeatedly evoked, while not less important sec- 
tions, shrouded, from their very birth, in outer darkness, continue in a 
repose as undisturbed as it is solemn and significant. Ever since the 
revision, the spirit of litigation, encouraged by the uncertainty of the 
law, has been abroad ; and the numerous cases reported in the books, 
upon the law affecting the disposition of estates by wills, (without refer- 
ence to cases upon other branches of the law,) would prove that the 
benefits arising from the revision have been dearly purchased by the 
people of this state. Nor is this all: much of the valuable time of our 
courts has been necessarily given up to the work of mere construction. 
In the performance of the duty judges cannot proceed hastily. ‘They 
are to regard the known or probable intent of the Legislature—the reform 
contemplated, and the abuses or defects to be remedied ; to have con- 
stant reference to the law as it stood before the enactments took effect ; 
and, finally, to establish such an interpretation as shall answer, _not 
merely for a solitary case or a particular period, but for general admin- 
istration and for all coming time. 'To this end, there must be much liti- 
gation, and each well ascertained principle will have its victims. But 
though defeat may be ruinous to some parties; though success may 
be uuprofitable to others, the light of many minds must shed its illu- 
mination ; earnest and enlightened controversy must perform its appro- 
priate office; our most grave tribunals must, by a series of adjudica- 
tions, prolonged, it may be, through years of learned labor, mature, per- 
fect and settle the system, before we can approach that stability which 
shall give both security and repose. 

If a single day could possibly enable us to devise a good system ; 
to realize its benefits, to illustrate its uses, to determine its application 
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and to give it both force and utterance would be the work of’a century. 
The benefits of a legal reform are not to be speedily realized; its evils 
fall upon us. Time, though a necessary interpreter, continues dumb, 
until the conflict of opinion, of argument, of analysis, has rendered 
him articulate and intelligible. Our commercial and mercantile law 
was no sudden invention. It was not the work of a day or of one set 
of minds. It came down to us like a mighty river rushing on in its 
sublime course, consistent as truth, the consummation of finite wisdom. 
At its source, that river had an humble beginning—a rivulet in the val- 
ley fed by tiny fountains from the mountain side; now, it scarcely 
moistens its bed, anon, it meanders so feebly that “an infant’s hand” 
might stop its progress :—but, joined by other streams, fed by the dews 
and the rains of Heaven and by unseen springs, it augments its volume, 
widens its banks, deepens its channel, until it fills the whole earth. So 
in the incipient, the early existence of this system, a single maxim ob- 
tained force, others succeeded; one rule of right formed a nucleus 
around which other kindred rules might cling ; the necessities of trade 
originated customs, custom ripened into law; a few feeble decisions of 
courts laid the foundation for others; the wisdom and experience of 
each succeeding generation improving upon the wisdom and experience 
of generations that were passed ; and thus the edifice arose, perfect in 
its parts; beautiful in its proportions. It has taxed the deliberative 
spirit of ages. The great minds of the earth have done it homage. It 
was the fruit of experience. Under the system men prospered, all the arts 
flourished and society stood firm. Every right and duty could be un- 
derstood, because the rules regulating each, had their foundation in rea- 
son, in the nature and fitness of things; were adapted to the wants of 
our race, were addressed to the mind and to the heart; were like so 
many scraps of logic articulate with demonstration. Legislation, it is 
true, occasionally lent its aid, but not in the pride of opinion, not by de- 
vising schemes inexpedient and untried, but in a deferential spirit, asa 
subordinate co-worker. 

The reformer who would seek to improve such a system in any ma- 
terial degree, mistakes his vocation. That last had better be left to 
time and experience. He will often find it impossible to know. what to 
eradicate and what to spare; and, in plucking up the tares, the wheat 
may sometimes be destroyed. “The proud of flesh” may be removed 
indeed, but with it will come gushing forth the blood of life. We bor- 
row the admonition of that lamented jurist, Judge Story, “surely they 
need not be told how slowly every good system of laws must be in 
consolidating ; and how easily the rashness of an hour may destroy, 
what ages have scarcely cemented ina solid form. The oak which 
requires centuries to rear its trunk, and stretch its branches, and 
strengthen its fibres, and fix its roots, may be levelled inan hour. It may 
breast the tempest of a hundred years, and survive the scathing of the 
lightning. It may even acquire vigor from its struggles with the ele- 
ments, and strike its roots deeper aud wider as it rises in its majesty ; 
and yet a child, in the very wantonness of folly, may in an instant de- 
stroy it by removing a girdle of its bark.” 

It is now seventeen years since the revision of our statutes took ef- 
fect, a loug period in the affairs of social life, in the tardy progress of 
judicial improvement it is but as yesterday. Yet, with characteristic 
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fondness of change, and in the eager pursuit of improvement, we have 
rushed forward and are, even now, in the midst of a legal and judicial 
convulsion. 

The last few months have brought about the most startling novelties : 
a new constitution ; a judicial re-organization : the judges elected by the 
people. The Court of Chancery, the Supreme Court, the Court for the 
Correction of Errors, have been abolished ; and a Supreme Court, with 
law and equity powers, anda Court of Appeals, have been established in 
their stead. 

The great merit of this reorganization consists in an increase of 
judicial force, rendered necessary in the rapidly augmenting business in 
the state ; and the substitution of a court of final resort, with profoundly 
learned Judges, for the old one in which laymen and mere politicians 
used to preside. As to the new method of appointing judges, it is suf- 
ficient to say, that the people have proved themselves fully equal to that 
great and solemn duty—they have chosen good, sound and practical men. 

One set of commissioners have been appointed to revise, simplify and 
abridge the rules and practice, pleadings, forms and proceedings of the 
courts of record in the state; and to another has been assigned the 
duty of reducing intoa written and systematic code the body of the law 
itself, 

It is apparent that these commissioners will find it difficult to meet 
the expectations of the public. The progressive spirit abroad, is de- 
manding too much. It will be satisfied by nothing less, than a system 
which shall be at once so plain and practical that ‘‘ every man may be 
his own lawyer,” and that every honest intent and purpose in regard to 
the acquisition or transmission of property, shall be feasible and secure. 
But new and multiplied disappointments are in store for the people. In- 
stead of laws so simple that “he who runs may read,” these changes 
will beget numerous difficulties and be followed by many years of toil, 
judicial action and uncertainty. 

The many features in the new constitution were designed to be illus- 
trated and carried out by the Legislature. At the first session of that 
body held after the change in the organic law, a formal and complicated 
act was passed, regulating the judiciary of the state, and, at a subse- 
quent session, convened within a few months, another act was passed 
for the same purpose. Other acts (a numerous progeny !) will doubt- 
less follow in rapid succession. ‘I'he end of all this, who can tell ? 

The gentlemen having charge of the proposed revision of our practice 
have given us some intimation of their views. ‘The different forms of 
actions at law are to be called by their proper names no longer. This 
can be of no moment. ‘The present system of pleading in such pro- 
ceedings, with all its merits and defects, isto be given over to utter per- 
dition. ‘This is a serions business, but we trust that a better and less 
technical and artificial machinery may be substituted. Simplicity and 
certainty should be attained. Indeed, if all fictions, including that worst 
of all fictions—the common counts—can be dispensed with; and the 
complaining party be required, in all cases, to state the specific matter 
upon which he relies, the ends of justice would perhaps be the better 
attained. But any evils which can arise from the experiments which 
may be made in this matter, must be trifling in comparison with those 
evils which may come upon us from another quarter, 
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The commissioners of the code have been sitting wiih closed doors. 
Their purposes remain to berevealed. But we look to their labors with the 
most lively interest and with deep solicitude. They may do some good, 
they may do immense mischief. If important portions of our system be 
left untouched, and where the nature of the subject will admit of com- 
pression, and where the law consists mainly in absolute and arbitrary 
rules, great caution be observed, all may be well. But if the law of real 
property is to be measured out in sections—complex, and, until they 
may be quickened into life by numberless decisions and commentaries, 
inarticulate and unintelligible; if the doctrines of the law merchant are 
to be dissected and the expansive vitality of a system, prone to work out 
its own regeneration and improvement, is to be repressed within arbitrary 
limits: if the common law is to be mutilated and its peculiar plasticity 
destroyed ; if those well ascertained rights and duties which, in a com- 
mercial city like this, obtain among men, are to inherit a maimed and 
sickly existence from the defective and indefinite language common to 
declarative acts, then few calamities that could be brought upon us by 
our own agency, would be more intolerable than this. 

You cannot melt down the law of evidence toa more digestable form 
or by any curt provisions, however cleverly or accurately expressed, 
render a science simple which, in its very nature and essence, is intri- 
cate and metaphysical. Your most choice words will become as “ bones 
of contention,” some things are not possible, some are not expedient. 
It is idle to expect that any set of men, however learned and wise, can 
provide rules for all the exigencies of commerce, or anticipate the infinite 
variety of special cases which may arise. It is equally idle to expect 
that imperfections incident to human nature—to the social system, evils 
fostered by conflicting interests and of recurring differences of opinion, 
are to be cured by the stately resolves of any convention or the collec- 
tive wisdom of any legislature. 

This purpose of codifying the law should be abandoned as unwise, 
inexpedient, dangerous. If carried out fully, it will unsettle the law, in- 
troduce disorder where every thing is now certain ; multiply the suitors 
which throng our courts of justice; and, for years, tie down our judges 
to the work of mere construction. The late Chancellor Kent has left 
us an admonition on the subject. Mr. Justice Cowan was opposed to 
all attempts to reduce the law toacode. Chancellor Walworth, weighed 
down by a becoming sense of the magnitude of the undertaking, re- 
fused to sit on this commission. One of our professional brethren, 
after having put his hand to the plow, has fainted and turned back. 
Verily, if the work must go on, we hope the commissioners will do but 
little and that ditéle with care and circumspection. 

The truth is, the plan adopted in regard to both these commissions is 
wrong. Men are appointed for a short term and are required to act on 
the emergency, with the clamor of an impatient public and an impatient 
Legislature, continually ringing in their ears. Whereas they should 
have been appointed for a much longer term. It should moreover have 
been the duty of the judges to furnish them, from time to time, such 
suggestions as the experience of tlie bench might warrant: and the com- 
missions should each year lay the result of their labors before the Legis- 
lature. Continue this for the next fifty years, if need be, but let im- 
provement be gradual well considered and permanent. 


J. Ne 
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N. 0. Supreme Court. 
Before the Honorable JOHN W. EDMONDS, one of the Justices of the Supreme Court. 


[At Special Term, New- York, January 31, 1848.] 


Tue PEOPLE ON THE RELATION OF BENJAMIN GRIFFIN v. WILLIAM 
STEELE AND OTHERS, TRUSTEES OF THE CENTENARY METHO- 
pist EpiscopaL CuHurcH IN THE City oF BROOKLYN. 


MANDAMUS. 


A religious congregation established as part of a general church, and in subordination toits sys- 
tem of government, and having by contributions from members of that church at large, 
erected buildings in which to worship, cannot by severing themselves from that church 
withdraw those buildings from the connexion. 

The Trustees of a Religious Corporation have nothing to do with ecclesiastical matters. Their 
duty is to see that the intention of the founders of the church is carried out, and it is no 
excuse for any departure from that duty that the majority of the present worshippers there 
desire or direct it. 

A minister duly appointed to the pastorship of a church, has a right to the writ of mandamus, 
commanding the trustees, who wrongfully refuse to receive him, to admit him to the pulpit, 
and other appurtenances of his function. 


In 1839, the members of three Methodist churches in Brooklyn, united 
in forming a new church, which they denominated the Centenary 
Methodist Episcopal Church, in commemoration of the Centenary of 
Methodism. 'They caused themselves to be incorporated under our 
general act as to religious corporations, and by voluntary contributions 
among the members of that persuasion at large, built themselves a meet- 
ing-house and parsonage. They were admitted into the connexion 
with other churches of that denomination, by the Presiding Elder of that 
district, and, agreeable to their discipline, received from him a preacher. 
For a period of about eight years, they received annually from the con- 
ference a preacher appointed for them by the bishop. In 1847, their 
preacher having been suspended by the authorities of the church, the 
congregation determined to stand by him. They accordingly notified 
the bishop that they did not desire him to appoint a preacher for them, 
and they agreed with their then preacher to continue him as their 
pastor, at a salary of one thousand dollars, and rented him the par- 
sonage. 

The Bishop, disregarding their notification, and pursuing the accus- 
tomed practice, appointed the relator, the Rev. Mr. Griffin, an ordained 
elder of the church, to be their preacher. Mr. Griffin was refused ad- 
mittance into the church by the trustees. He then applied for an alter- 
native mandamus, commanding them to admit him, or show cause why 
they did not. The trustees made their return to the writ, setting up as 
the main ground of their defence, that Mr. Griffin, the appointee of the 
Bishop, was not the choice of the majority of the congregation, but that 
Mr. Green, their suspended preacher was, and claiming that the voice of 
that majority should control. 

On the coming in of that return, Mr. Childs and Mr. Lord, moved 
for a peremptory mandamus because of the insufliciency of the cause 
shown. Mr. Dykman and Mr. Greenwood, contra, 
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Epmonps, J.—I confess that there is much in this return, which 
would, from a mere cursory perusal, go far to at least excuse the charge 
of evasion and inconsistency which was so vehemently made against it 
on the argument by one of the counsel for the relator. If there was 
enough to warrant me in declaring the charge fully made out, it would 
be my duty for that cause alone to decide this motion in favor of the 
relator, and direct a peremptory mandamus to issue to admit him to the 
pastorship of this church. But I cannot readily bring myself to believe 
that either of the respectable parties to a controversy so important as 
this is, would desire to have it determined otherwise than upon its sub- 
stantial merits, or be willing to have the task of deciding it embarrassed 
by mere technicalities or useless special pleading. And as I imagine I 
can perceive a distinction pervading the whole return, which involves 
the merits and takes from it its imputed character of evasiveness and 
inconsistency, I prefer looking at it in that aspect, that J may approach 
the more agreeable duty of attempting to decide the case according to 
the very right of it. 

That distinction is this. The relator in his writ and his other pro- 
ceedings, uses the word “church” in various significations: at one 
time as denoting the whole Methodist persuasion in the Uited States ; 
at another, that portion of it which is represented in their conferences ; 
at another, as the particular society or congregation over which he claims 
to be pastor, and again as designating their meeting house or house of 
worship, while the respondents, on the other hand, intend to use it in 
one sense only, that of designating this particular congregation. 

Hence, when the relator alleges that “the Methodist Episcopal Church 
in the United States is a church or denomination of Christians volunta- 
rily associated in numerous societies,” in conformity to certain rules 
which contain the doctrines and discipline of the said Methodist Epis- 
copal Church, the respondents feel themselves at liberty to deny that 
there is any such church known to or in the law of the land as the 
Methodist Episcopal Church in the “United States, while they admit 
that there is an association of ministers or preachers who are known by 
that name and governed by those rules. And while they “deny that 
the several societies or churches within the limits of the several annual 
conferences are associations united as parts of one common church,” 
they admit that “by said rules, in the General Conference, alone is 
vested the authority to prescribe or change the rules of said Methodist 
Episcopal Church, and to ordain Jaws binding on its members.” And 
so, while they deny that the persons composing this society, were at 
the time of the formation thereof, members of any church known as the 
Methodist Episcopal Church, “ they aver that it was composed of per- 
sons who were then members of the First, Second or ‘Third Methodist 
Episcopal Churches in the city of Brooklyn,” which said three last 
mentioned churches were separate and independent churches, in no ways 
connected with each other or with any other church.” 

If the respondents had contented themselves with this distinction and 
had based their return solely on that, 1 should have been obliged 
to hold it evasive, because it is most manifest that they have not an- 
swered tothe word ‘‘ church” in the sense in which it is understood in 
common parlance among that denomination of Christians, nor in the 
sense in which it was plainly used in the writ which they were an- 
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swering to. But they have gone farther, and while throughout they 
have adhered to this distinction as perhaps a legitimate mode of pre- 
senting to the court the grounds on which they intend to rest their 
defence, they have in other parts of their return as well as on the ar- 
gument, so frankly spread out the facts of the case, as to present no 
insuperable obstacle to a decision on the substantial merits of the con- 
troversy. 

Those merits are presented in this simple form: On the one hand, it 
is claimed that the power of appointing a preacher to any particular 
congregation, (involving herein both the duty of the preacher thus to 
officiate and the obligation of the congregation to receive him,) is vested 
in certain constituted authorities of the church at large, irrespective 
either of the wishes of the pastor or congregation; and, on the other 
hand, it is insisted that this is an obligation resting on the preachers 
alone, and not on the congregation; that this obligation springs only 
out of a dicipline of government adopted and prescribed by the preach- 
ers alone, and while it obliges them to go where the superior authority 
directs them, no congregation is bound to receive them as their pastors 
except of their own free choice. 

The consideration of this question presents for my determination two 
points : 

1. The nature and extent of the obligation resting on the respective 
parties : 

2. How far it is the duty, or in the power of courts of law to enforce 
this obligation, whatever it may be. 

In discussing these questions I disclaim at the onset, all power to 
canvass or determine the scriptural truth of any tenet held by this de- 
nomination of Christians, or any individual or congregation among them. 
I can only inquire into the tenets promulgated in the church in connec- 
tion with a right of property or atrust to be administered. ‘The limit 
of the inquiry is this, has there been an appropriation of property for the 
support of a church in which gertain religious doctrines should be 
taught, and a certain discipline observed? If these objects are not con- 
trary to law, then the next inquiry is, whether there has been an at- 
tempt to withhold the property from the uses to which it was dedicated, 
and whether those who now participate in the avails of the property 
adhere to the doctrines it was given to sustain? My province is merely 
to ascertain, what is, and not what ought to be, the tenets and disci- 
pline of this class of Christians, and that ouly for the purpose of ascer- 
taining whether the “ meeting house” and parsonage in dispute, have 
been dedicated to their support, and whether the acts of the respondents, 
the trustees, are calculated to withdraw them from the purposes to which 
they have been dedicated. 

§ The intention of the donors is the criterion by which to determine those 
purposes. The grant frequently expresses it, and when it does so 
clearly and unequivocally, that must govern. But in this case, the con- 
veyance is merely to the religious corporation by name, with no other 
designation of its purposes or trusts. In such cases, in the language of 
Judge Gardiner, in Miller v. Gable, 2 Denio, 548, the corporate or de- 
nominational nawe, in connection with the contemporaneous acts of the 
corporators, may be a sufficient guide as to the nature of the trust. 
Here the corporate name in the deed is “I'he Centenary Methodist 
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Episcopal Church,” &c., three words of which clearly having respect to 
* doctrines esteemed fundamental.” 

The contemporaneous acts of the corperstors are equally significant. 

The congregation was formed in the first instance of members of 
three other Methodist Episcopal churches. Upon their application, they 
were organized and recognized as a Methodist Episcopal Church by the 
presiding elder of that district, in the absence of the bishop, and in the 
interval of the annual conference. They received from him the assign- 
ment of a preacher, who officiated for them till the next annual confer- 
ence, and thence forward for a period of nearly eight years, and up.to 
the time when this difficulty occurred, they yearly received from the 
conference such pastor as the presiding bishop designated. They be- 
came incorporated as a Methodist Episcopal Church. When-they con- 
templated erecting their buildings, they obtained subscriptions for the 
purpose of aiding them in building a “ Methodist Episcopal Church,” and 
they now admit in their return that they built the meeting house “as 
and for a house of worship to be held and used as a Methodist Episco- 
pal meeting house, according to the discipline of the Methodist Episco- 
pal Church, so far as the said discipline relates to the articles of religion 
and the conduct and government” of the members thereof, so far as the 
same should be consistent with their legal rights as a religious corpora- 
tion. 

These circumstances show to my mind very satisfactorily, that this 
particular congregation was organized and this church dedicated with 
a view to the preaching of the faith and enforcing the discipline of the 
Methodist Episcopal persuasion, and that it was the intention of the 
founders thereof to support its tenets in subjection to the ecclesiastical 
power which upholds those tenets. 

It was undoubtedly competent for the original founders of this “ Cen- 
tenary Methodist Episcopal Church” to have established it, independ- 
ant of any connexion with any other professing Christians of the same 
denomination, and to have dedicated it to the support of particular 
tenets independent of any particular form or mode of Church govern- 
ment. Such a congregation might afterwards form a union with others 
and again dissolve it without impairing their foundation or doing more, 
by the dissolution, than simply restoring themselves to their former 
position. But there is a wide difference between such a church and 
one originally formed as a branch of a main body and in subordination 
to its church government and discipline, from which it cannot break off 
without losing its distinctive character. 

I entertain no doubt that the church in question was of the latter 
character. Every allegation and admission in the papers before me 
show this, and evince that the independence now claimed for it by these 
trustees, was an after thought, not entering into the calculation of the 
original founders, but springing fron: some subsequent considerations 
which may or may not justify the separations of this byancly,:fvom the 
main stock. ~~, s an 

Whether the acts of the trustees now complained-ofand soaght te be 
redressed in these proceedings tend to such a sepabation, orif taéy do, 
whether they rest on considerations sufficient to justify it in any respect 
or to any extent, are next to be ascertained. 

The claim set up by these trustees is, I repeat, that their society, in 
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respect to receiving preachers, is independent of the higher church au- 
thorities, and that it is optional with them, whether they will receive 
such as the Bishop or the Presiding Elder at the Annual Conference 
shall appoint for them, If this may be predicated of this congregation, 
it may he so of every other society of the Methodist Episcopal Church 
in the United States, and the true inquiiy is, whether the independence 
thus claimed for all the separate congregations of the Methodist Episco- 

al denomination, is consistent with the rules and discipline of the main 
body of which they are component parts, and consonant to the Church 
government in subordination to which they were originally established ? 

This question is by no means new to that church, nor is this the first 
time it has agitated its members. , 

It is now a Jittle over one hundred years since Methodism first took 
its rise in Evgland, under the fostering care of John Wesley, an ordained 
minister of the Protestant Episcopal Church of England, and about 
eighty years since it was first introduced into America, and began its 
extraordinary career among our people. For more than fifty years of 
that time, the question now mooted before me, bas been once and again 
agitated in its councils, but it has never till now, that I can Jearn, 
invoked the interposition of the legal tribunals of the country. 

It seems, from an early period of his labors, to have been a cardinal 
principle with Wesley, that the preachers, whom he sent abroad to dif- 
fuse his doctrines among men, should be independent of the people 
whose sins they were to condemn, and whose consciences they were to 
awaken, and that they should not be seduced from the Apostolic task, 
severe and full of privation and self-denial as it was, to which they were 
dedicated, by the seductions of a permanent residence or the allure- 
ments of an abiding home. Hence arose what, in their language, is 
called the “itinerancy” of their preachers, meaning thereby, that no 
preacher having charge of a congregation should remain at any one 
place longer than a brief period, ranging at different times from three 
months to three years. Without yielding to the temptation of-pausing 
to comment on the wisdom of a measure which has doubtless been one 
great element of the extraordinary success which has attended the 
preaching of these doctrines in this country, swelling that denomi- 
nation of Christians here, in the space of eighty years, from less than a 
score of people to nearly a million, and which has sent their tenets forth 
into the wild and waste places of a new land as co-travellers with, if not 
forerunners of, the hardy pioneers of the West, I pass to the remark that 
this duty of assigning the preachers was in the early years of the church, 
exercised by Wesley himself, both in this country and in England. In 
1769 he sent over to America two persons, who were the first regular 
itinerant Methodist preachers who visited this country. In 1771 he 
sent over two more, one of whom Mr. Asbury, in 1772, received from 
him an appointment as “ General Assistant,” which meant that as Wes- 
Jey was considered as head of the whole body, both in Europe and 
America, the oné Having a circuit under him was styled his assistant, 
and those tinder-the assistants were styled helpers; so Mr. Asbury, as 
“ Geveral Assistant,” was constituted the head of all the preachers and 
societies in America, with power to station the preachers, &c., under 
the general direction of Wesley himself. 

From that time until his death, in 1816, a period of forty-four years, 
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with some slight interruptions, when the authority of his office was ex- 
ercised by some other person, the power of stationing the preachers in 
this country was exercised by Mr. Asbury as such general assistant, 
or as superintendent or bishop, or by persons appointed by him and his 
coadjutors in the Episcopacy. 

* In 1789 a controversy, arising from the question now before me, 
sprung up in England in what is known in their history as “the case 
of Birstal House.” In Wesley’s account of that matter he says: “I 
built the first Methodist preaching house at Birstal in 1739, and know- 
ing no better I suffered the deed of trust to bedrawn up in the Presby- 
terian form, but Mr. Whitfield hearing of it, wrote me a warm letter ask- 
ing, “do you consider what you do? If the trustees are to name the 
preachers they may exclude even you from preaching in the house you 
have built. Pray let this deed be immediately cancelled.” To this the 
trustees readily agreed. Afterwards “I built the preaching houses in 
Kingswood and at Newcastle upon Tyne. But none besides myself 
had any right to appoint the preachers in them.” He also says, that 
“whenever the trustees exert the power of placing and displacing 
preachers, then itinerancy preaching is no more. When the trustees in 
any place have found and fixed a preacher they like, the rotation of 
preachers is at end: at least till they are tired of their favorite preacher, 
and so turn him out. While he stays, is not the bridle in his mouth ? 
How dare he speak the full and the whole truth, since whenever he 
displeases the trustees he is liable to lose his bread ? How much less 
will he dare to put a trustee, though ever so ungodly, out of the society ?” 
And in 1782 he used this explicit language: “I abhor the thought of 
giving to twenty men the power to place or displace the preachers 
in their congregations. How would he then dare to speak an unpleas- 
ing truth? And if he did, what would become of him? ‘This must 
never be the case while [ live among the Methodists. And Birstal is a 
leading case, the first of an avowed violation of our plan. Therefore 
the poiyt must be carried for the Methodist preachers now or never; and 
I alone can carry it, which I will, God being my helper.” 

Wesley seems to have been loath to sever the connection between 
his followers and the Church of England, and it was not until after the 
revolutionary war had dissolved all political ties between his country 
aud ours, that he could be induced to exercise the power of ordaining 
ministers for his followers in this country. 

But in 1784, he appointed Dr. Coke, and Mr. Asbury to be “joint 
superintendents over the brethren in America.” 

Whether this word, derived from the Latin super, and intendere, or 
the Greek episkopos, or the more English phrase bishop derived from 
the Saxon bircop be used, the meaning of all is the same, to oversee, 
Connected with the office of bishop in the church of which he was a 
member, was the power of presentment of pastors to congregations, ex- 
cept where the power had been specially granted otherwise. Connected 
with the office of superintendent, which he created: for his follcwers in 
America, was the like power of stationing ministers.» In neither 1n- 
stance was there any power in the congregation to chuose their pastor 
or preacher. : oil UR 

When the missive bearing this appointment from the great head and 
founder of this church reached these shores, sixty out of the eighty-three 
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preachers then in the travelling connexion, assembled in conference ; 
in their own language became, instead of a religious society, a separate 
church ; elected and ordained their bishops: declared their articles of 
religion, and established their discipline—a part of which affecting the 
question in hand, was the following: 

Quest. 2. How is a bishop to be constituted in future ? 

Ans. By the election of a majority of the conference, and the laying 
on of the hands of the bishop. 

Quest. 3. What is his duty ? 

Ans. ‘To preside as moderator in our conferences : to fix the appoint- 
ments of the preachers for the several circuits ; and in the intervals of 
the conferences, to change, receive, or suspend preachers, as necessity 
may require, &c. 

The power thus conferred on the bishop or superintendent, has been 
exercised by those officers, or by persons appointed by them among that 
denomination of christians in this country, from that time until the 
present. 

But in this country, where the practice of self-government has been 
attended with such happy results, and where it has been so habitual in 
all the relations of life as almost to become a part of our nature, it was 
not to be expected that the establishment of a hierarchy like this, em- 
bracing within its authority so many thousands of our intelligent citi- 
zens, would be permitted without a struggle. Hence the history of this 
church is full of the efforts to overthrow or at least to modify it. 

At the first regular general conference (which is the highest ecclesi- 
astical tribunal among them, and which was held in 1792,) it was pro- 
posed to give an appeal from the bishops in stationing the preachers, to 
the conference. 

Afier “a very strong debate” as it is termed, which lasted three days, 
the proposition was rejected by a large majority. A secession from 
the church followed, and for a few years its onward progress was ar- 
rested. 

At the general conference, in 1800, several propositions of a similar 
character were made. One “ that the new bishop bring the stations of 
the preachers into the confereuce, that he may hear what the conference 
has to say upon each station.” Another, “that the new bishop in 
stationing preachers, be aided by a committee to be chosen by the con- 
ference.” Butall were either withdrawn or rejected, the conference de- 
termining that the new bishop should be clothed with all the powers 
which had been conceded to his senior. 

The same attempt, in a different form, was made at the general con- 
ferences held in 1808, 1812, and 1816. The form of the proposition 
then assumed was, for the conferences to elect the presiding elders, who 
should constitute a council to assist the bishop in stationiug preachers. 
But it was again rejected. 

‘he same proposition was renewed in 1820 and again rejected. In a 
modified form it’ was finally adopted, but its operation was suspended 
until the next.General Conference, at which it was again suspended for 
four ‘year$ mofe ; arid’ finally in 1825 was rescinded. 

Thus ended,’ for the time, a controversy which the historian of the 
church describés ‘a8’ one “which bas caused more agitation in our 
church, and sometimes seemed to threaten more disastrous consequences 
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than any other which up to that time had been canvassed on the floor of 
the General Conference.” 

In 1840 the question was again agitated, though more moderately, on a 
petition, among other things, for the election of presiding elders, which 
was again rejected. 

I have gone thus at length into the history of the church, merely 
for the purpose of endeavoring to ascertain whether the question in- 
volved in this controversy is a well settled and well considered point 
of church government and discipline among them, and I confess I 
see no room for a doubt. If there was any on any mind it would 
readily be removed by a recurrence to some of the considerations which 
were presented on both sides of the question when it was under 
discussion at their various assemblages. On one side, it was urged 
that the proposed changes were most in conformity to the genius of 
our people, to have a voice in the election of those who are to rule 
over them; that it was dangerous thus to augment the power of the 
episcopacy ; that a preacher or a congregation ever so much oppressed 
in the appointments would have no redress; that it was impossible for 
any bishop to have all that local knowledge which is essential to enable 
him to make the most judicious appointments ; that to give one man a 
control over five hundred, many of them his equals in wisdom and good- 
ness, was an anomally and an absurdity, finding no warrant in the scrip- 
ture, or the fitness of things, and that however easily the power might be 
executed in the early period of the church, when the congregations were 
few, and the number of preachers small, it was impossible to execute it 
either intelligibly or safely when the persons to be affected by it were 
nuinbered by hundreds of thousands, and were spread over the whole face 
of acontinent; and the example of the British church was cited, where 
after the death of Wesley, the power of stationing the preachers had been 
given toa committee, with an appeal to the conference. 

On the other hand, it was answered that the Church of Christ was 
founded in some respects upon very different principles from those on 
which civil governments rested ; that strengthing the power of the Epis- 
copacy was less to be dreaded than the engendering an electioneering 
split, which would give rise to agitations and strife incompatible with 
harmony and brotherly love ; that though a particular preacher or con- 
gregation might be aggrieved in stationing him, that was a lesser evil 
than that which would flow trom a destruction of the independence of 
the stationing power; that though the preachers and congregations re- 
tained their civil rights as citizens, on entering the church they became, 
voluntarily, subject to the restraints (uot incompatible with their rights as 
citizens) which were essential to the preservation and efficient action 
of the church ; that as to the limited information and waut of local 
knowledge in the bishops, the evil was practically remedied by their re- 
ceiving informatiou from others, and acting on their own unbiassed 
judgment, uninfluenced by the local prejudices which would affect those 
who from their position were liable to be biased by partial interests and 
local feelings ; that the control of one over five hundred was counter- 
balanced by the advantage of a superior knowledge of aud regard for the 
whole, possessed rather by him whose duty it was to oversee the whole 
than by those who were confined in their observation to a limited 
sphere ; and, finally, that as the itinerancy of the ministry was one of 
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the chiefest instruments in the success which had attended the progress 
of the church, so its preservation, which was of the highest importance, 
could be most certainly secured when enforced rather by those who 
were independent of its action, than by either preachers or societies who 
would be more likely to consult their own wishes and interest than the 
good of the whole church. 

In citing these arguments, I must not for a moment be understood as 
intending to intimate, even, an opinion as to their soundness on either 
side, or as expressing any judgment on the propriety of the conclusion 
to which the church authorities arrived on the subject. That would 
be quite aside from the legitimate performance of my duty. But I cite 
them for a very different purpose—that, namely, of solving the question 
whether the power which these trustees are resisting is a fixed and un- 
doubted principle of government in the church. 

And Iam irresistibly conducted to the conclusion, that the itinerancy 
of the priesthood, ouboeeed by the power of the episcopacy, is now, 
and for more than a century has been, the well established practice of 
this church ; is clearly defined in the “ Doctrines and Discipline,” and 
has been again and again understandingly and advisedly justified and 
defended by the highest ecclesiastical tribunal known in its constitution. 

This being determined, the questions occur: what was the duty of 
these Trustees under the circumstances of this case; and how is that 
duty to be enforced ? 

The first of these questions has an intrinsic importance far beyond 
that which the decision of the case now in hand could give it. It has 
a direct bearing upon the innumerable charitable and religious societies 
among us, which, as was remarked on the argument, stand as monu- 
ments on the moral face of our country, to the benevolence and enter- 
prize of our citizens, diffusing the blessings of knowledge, virtue and 
piety abroad in the land. 

‘The mere association of any number of persons into a charitable or 
religious society, does not of itself involve the existence of any such _ 
office as that which these trustees fill. It is only when, in order to pro- 
tect their legal property or enforce their legal rights, they seek the aid 
of the law by an act of incorporation, that such office becomes neces- 
sary. ‘Then it is requisite for them to have some person to represent 
them in their resort to legal remedies, and in the exercise of their 
legal rights. Hence, our general law relating to religious corpora- 
tions provides that they must have a certain number of persons 
“to take charge of the estate and property belonging thereto, and to 
transact all affairs relative to the temporalities thereof.” 2 R. Laws of 
1813, p. 212, § 3; and those persons, called in the statute trustees, are 
incorporated, not the society or association whose officers they are. 

It is not an easy task to draw a line which shail clearly define the 
boundaries of their authority. The statute circumscribes it within the 
limits of the words I have quoted from its third section. Its fourth sec- 
tion points out their powers within those limits, yet it is by no means 
unfrequent for trustees to mistake the extent of theirdomination. Many 
of the cases, of a character like the present, which come before our 
courts of justice, display this mistake, aud show a usurpation of power 
which properly belongs only to the ecclesiastical authorities. 

Their great and paramount duty is to see that the temporalities com- 
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mitted to their charge are fairly and fully devoted to the purposes which 
the founders had in view; the intention of those founders being their 
polar star. All authority conferred on them is of necessity subordinate 
to this great end, and all exercise of it beyond the legitimate attainment 
of this end must be usurpation. 

It is no excuse for any aberration from this line of duty, for such 
officers to say that they have been directed to it, or are sustained in it 
by the majority of those to whom they owe their appointment. They 
are not chosen to represent that majority, but rather to execute the trust 
of carrying out the intention of those from whose benevolence flow the 
temporalities put in their charge. 

If such an excuse will be ever available, where is it to stop? What 
shall set bounds to its encroachment? And how long will it be before 
the church, the parsonage, and the school-house, which owe their very 
existence to the desire of spreading evangelical piety, will be desecrated 
by the orgies of the heathen in his blindness, or the subtleties of the 
infidel in his madness? They, from whose benevolence has arisen 
some pious foundation, or some noble charity may have passed from 
the stage of life, leaving behind them some such monument of their love 
for God and man, in the confident expectation that the trust they have 
confided to posterity will be faithfully executed. Upon what principle 
can it be justified, that they who now live to enjoy the fruits of the 
charity of the dead, should be permitted, at their caprice, to control, and 
perhaps to divert from its original purpose, the endowment which owes 
none of its support to them? No such principle is known in law or 
morals. And it was the duty of the trustees, whose conduct is now 
under consideration, diligently to inquire and faithfully to execute the 
intention of those to whose contributions, the estate, property, and tem- 
poralities committed to their charge, owed their very creation. ‘That 
intention has been easily ascertained to have been the establishment of 
a Methodist Episcopal Church, in connexion with the general church 
of that denomination, and in subordination to its ecclesiastical tribunals, 
and its “ Doctrines and Discipline ;” and the act of the trustees, which 
this court is now called upon to redress, is one of insubordination to 
those tribunals, and in violation of one of the most clearly defined and 
well considered injunctions of that Discipline. 

The duty of courts of law in such a case is very plain. It is to en- 
force the performance of such duty, unless that performance involves 
some violation of the law of the land. 

It has been no where suggested, either in the return of the respon- 
dents or on the argument, that the exercise by the episcopacy of the 
power of stationing the preachers, without the consent of the congrega- 
tion, is in violation of law. The argument was, that it was contrary 
to the spirit of our institutions and the genius of our people. If this 
were so, the remedy is at hand and is to be found, reposing in full 
vigor among the very people who are alone affected by it. But is it so 
in fact? Itis true it is our habit, and so consonant to our institutions, 
for our people to have a voice in the selection of the persons who rule 
over them, Are the priesthood of any denomination in this country to 
be justly regarded in any sense as rulers of their people? If there is 
any dominion it is self-imposed, voluntarily submitted to, and may, at 
the pleasure of the subject of it, be at any time shaken off. It is the do- 
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minion of influence alone, that influence which in a well ordered com- 
munity will always flow in or out of the pristhood from holy zeal, a 
virtuous life, and disinterested labors for the good of others. But it isa 
perversion of language to speak of that as a ruling power to be guided 
or controlled by popular elections, or to treat him as a ruler whose sole 
authority is the Apostolic one of bringing sinners to repentance.—There 
are, however, principles in our institutions which have some bearing 
on the matter in hand. One is fidelity to the trust reposed; a duty, 
the performance of which in public or private, in the civil or religious 
walks of life, is no where more rigidly exacted than among our people. 
Another is that which was so happily expressed on the argument—that 
in this country religion is not established, it is not tolerated—it is PRo- 
TECTED. ‘T'o that protection it has an absolute right, whatever the 
tenets maintained or the discipline established, so that they be not con- 
trary to the law of the land or injurious to the public morals. That 
protection is now sought at the hands of this court, and it only remains 
to inquire whether, according to its rules and practice, it has the power 
to award it. 

The power of this court to award the writ of mandamus in a case of 
this character was not directly questioned on the argument, but some 
considerations were suggested which, if allowed the weight claimed 
for them, would amount to a denial of the power. Until the time of 
Lord Mansfield, that great vindicator of a law, who swept from its 
members the useless trammels with which antiquated forms had re- 
strained the freedom of their action, this writ had been of comparatively 
little value. It had been called a writ of restitution, and had been con- 
fined exclusively to offices of a public nature. Ang. § Ames on Corp. 
566. But in several cases which came before him, Rex v. Blooer, in 
1759; 2 Burr. 1043, and Rex v. Barker and others, in 1762; 3 Burr. 
1265, he extended its operation, first to the case of a curate in the es- 
tablished church, next to that of a dissenting minister, and laid down 
the principle that “ where there is a right to execute an office, perform 
a service, or exercise a franchise, (more especially if it be in a matter of 
public concern, or attended with profit,) and a person is kept out of pos- 
session or dispossessed of such right, and has no other specific and le- 
gal remedy, the court ought to assist by a mandamus, upon reasons of 
justice as the writ expresses, Nos. A. B. debitam et festinam justiciam 
in hac parte fieri voluntes ut est justum ; and upon reasons of public 
policy to preserve peace, order and good government. 

And from that day that principle has been received as one firmly em- 
bodied in our law. The courts of our state have frequently acted 
upon it, declaring it to be proper where some legal right has been 
refused or violated, and there is no other appropriate legal remedy, and 
regarding the jurisdiction by means of it as one of immense importance 
and extent, belonging to this court alone, and extending to all inferior 
courts, tribunals and officers, executive, ministerial or judicial, and ope- 
rating summarily, and in some instances definitely upon most important 
interests, The People v. Superior Court of New- York, 5 Wend. 122. 
The People v. Supervisors of Albany, 12 J. R.,414. Hall v. Super- 
visors of Oneida, 19 J. R. 260. Ex parte Nelson, 1 Cowen, 4:3. Ex 
parte Bailey, 2 Cow. 479. The People v. Niagara C. P. 12 Wend. 
246. The People v. Supervisors of Columbia, \0 Wend. 285. The 
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People v. Throop, 12 Wend 183. Ex parte Jennings, 6 Cow. 518. 
Minklear v. Rochefeller, 6 Cow. 276. Ex parte Rogers,7 Cow. 526. 
Oneida C. P. v. the People, 18 Wend. 79. The People v. Dutchess 
C. P. 20 Wend. 658. 

This extension of the authority of this writ has been adopted in other 
states. 20 Pick. 484. 3 Hen. & Mun. 1. 4 Har. §& McH. 429, and 
been sanctioned by the Supreme Court of theU.S. Kendall v. United 
States, 12 Pet. 629. 

So far as regards inferior judicial tribunals, the operation of the writ 
in this state, has by the case in 18 Wend. 79, been confined simply to a 
mandate that they proceed, but as to corporations and ministerial officers, 
the authority of the writ is clearly recognized to be not only to set them 
agoing but to direct the mode and manner of their going. The People 
v. Dutchess C. P.,20 Wend. 658. McCullough v. Mayor, &c., of 
Brooklyn, 23 Wend. 461. 

It was however objected on the argument— 

1. That the relator had an adequate remedy by ejectment and there- 
fore this writ ought not to go, and, 

2. That the function of pastor of this church being already filled, it 
was not the province of this writ to remove the present incumbent from 
his possession. Both positions are unsound ; the latter particularly so, 
because it would make the wrong done a complete barrier of itself to an 
adequate remedy for it. 

As to the first objection, there are two conclusive answers-—one 
is, that ejectment would not be an adequate remedy. Even if it might 
give the relator possession of the parsonage, how could he bring that 
action to obtain possession of the pulpit, or how could it give him the 
right to visit his parishioners or receive his salary ? And the other is, 
that it is well settled that as to corporations and ministerial officers, the 
existence of another and an adequate remedy is no objection to award- 
ing this writ. 

The People v. Mayor, §c. of New- York, 10 Wend. 393. McCol- 
lough v. Mayor, §c. of Brooklyn, 23 Wend. 461. 

As to the second objecion, the counsel, in making it, overlooked the 
fact that the writ of mandamus was, in its origin, a writ of restitution, 
aud that, in an early period, it was used to restore or admit a person to 
an office. 

11 Co. 93. 2 Sid. 112. 2 Bulst. 122. Vent. 77. Raym. 12. 2 Stra. 
1023. 2 Rol. R. 82. Salk. 175. 4 Mod. 281. 

But without multiplying authorities on this point, I will content my- 
self with a more particular reference to two of the cases which I have 
cited, because they bear very directly upon many parts of this case. 

The case of Runkel v. Winemiller, 4 H. §& McH. 430, was one where 
the relator, as minister of a German Reformed Christian Church, after 
he had been duly inducted and put in possession of his function and the 
emoluments of it, for ten years, was removed. He applied for this writ, 
and it was objected that the person in possession had not been made a 
party to the proceedings. The objection was overruled, and the court 
lay down the broad proposition, that every endowed minister (that is, 
those to whose function emoluments are attached,) of any sect or denomi- 
nation of Christians who has been wrongfully dispossessed of his pulpit, 
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is entitled to the writ of mandamus to be restored to his function and 
the temporal rights with which it is endowed. 

In the case of Rex v. Barker,3 Burr. 1265, the trustees had put a 
minister into possession and maintained him therein against the relators. 
The objection was directly taken, that the writ of mandamus could not 
be to admit where another was in possession, and a distinction was at- 
tempted between a writ to restore one who had been in possession, and 
to admit one who had a right but had never been in possession. 

Lord Mansfield, overruling those objections, held that this writ was 
introduced to prevent disorder from a failure of justice and defect of 
police. Therefore, it ought to be used upon all occasions where the law 
has established no specific remedy, and where, in justice and good gov- 
ernment, there ought to be one. If there be a right, and no other spe- 
cific remedy, this should not be denied. And he adds: “Should the 
court deny this remedy, the congregation may be tempted to resist vio- 
lence by force. A dispute, Who shall preach christian charity may 
raise implacable feuds and animosities, in breach of the public peace, to 
the reproach of government, and the scandal of religion. 'T’o deny this 
writ, would be putting protestant dissenters and their religious worship 
out of the protection of the law. This case is entitled to that protection, 
and cannot have it in any other mode than by granting this writ.” 
Guided by the principles, and following the example of this great lumi- 
nary of the law, I rule in this case, as he did in that, for want of a suffi- 
cient return a peremptory mandamus must issue. 





At Chambers. 
Before the Honorable HENRY P. EDWARDS one of the Justices of the Supreme Court. 


Joun A. UnpEeRwoop Vv. Danigt Ferrer.—7th February, 1848. 


Where a party was brought from another state, by virtue of a requisition from the Governor, on 
a criminal charge and it appeared that such charge was made with the design of bringing such 
party within the jurisdiction of this court, that he might be held to bail in a civil suit, he was 
ordered to be discharged from arrest on filing common bail, provided he stipulated to bring 
no action for false imprisonment for such arrest. 


Aw action of trover was brought to recover from the defendant certain 
goods which the plaintiff claimed were obtained from him by false pre- 
tences. 

The defendant having been held to bail by the direction of the at- 
torney for the plaintiff, in the sum of three thousand dollars, an order 
was obtained by the defendant's attorneys requiring the plaintiff to show 
cause ofaction. By the affidavits of the parties upon the return of that 
order, it appeared that in the month of October, one thousand eight hun- 
dred and forty-six, the defendant being a merchant doing business in 
the city of New-Orleans, came to the city of New-York to buy goods. 
That he applied to the plaintiff, Godfrey, Pattison & Co., William P. 
Dixon, George Harden, and Bowen & McNamee, and after making cer- 
tain statements and representations, obtaincd from them a considerable 
amount of goods upon credit. Afterwards the defendant became insol- 
vent and unable to pay for the said goods. Upon an investigation of 
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his affairs, it appeared, as the plaintiff insisted that the statements and 
representations made by him as aforesaid, were incorrect and untrue, 
and corruptly and designedly made. Afterwards the plaintiff and God- 
frey Pattison went before the grand jury of the city and county of New- 
York, and obtained two indictments against the defendant for obtaining 
said goods upon false pretences, upon one of which indictments there 
was obtained from the Governor of the State of New-York, a requisition 
upon the Governor of the State of Louisiana for the defendant, by virtue 
of which requisition the defendant was afterwards brought from the 
city of New-Orleans to the city of New-York. Whilst the defendant 
was upon his journey from New-Orleans, Dixon, one of his creditors 
above named, together with an agent employed by the plaintiff and 
all the other creditors, went to Baltimore to meet the defendant, and ar- 
range with him if possible, all the matters in controversy, but they 
were notable tosee him. After defendant had been admitted to bail by 
the Court of General Sessions upon the said indictments, and so soon as 
he left the Tombs or City Prison, he was taken into custody by a deputy 
sheriff by virtue of the capias ad respondendum issued in this cause, 
and in default of three thousand dollars bail, conveyed to the Eldridge 
street prison. ‘The plaintiff denied that he made the criminal com- 
plaint against the defendant for the purpose of bringing him within the 
jurisdiction of this court, that he might then arrest him in a civil suit, 
and averred that he had never thought of arresting him upon civil pro- 
cess, until after he had arrived in this state under the requisition of the 
governor. 

It also appeared by the affidavits of the parties, that certain negotiable 
promissory notes, were given by the defendant to the plaintiff for the 
goods purchased, which notes the plaintiff had never delivered up or 
cancelled. 


Ogden Hoffman and Jonathan Edwards appeared for the defendants, 
and moved for his discharge ; on filing common bail upon the grounds— 

I. That the plaintiff having elected to abandon his action upon the 
contract between the parties and resort to an action of tort, should 
have done all in his power to restore the defendant to the precise posi- 
tion which he occupied before the contract was entered into, and that 
the contract was not entirely abandoned or the plaintiff’s right to bring 
his action of trover against the defendant complete until this was done. 
That so long as he retained in his possession the negotiable notes of the 
defendant he was not entitled to demand back his goods, nor in case of 
refusal to bring trover. (4 Mass. Rep. 502.) Kimball v. Cunning- 
ham, Masson v. Bovet, (1 Denio R. 69.) Colville v. Besley, (2 
Denio R, 139.) 

That if it were not necessary that he should so deliver up or cancel 
the said notes before commencing his suit, yet, now at the first judicial 
investigation of the matter, when the defendant called upon him to 
do so, he certainly was bound either to comply or discontinue his action 
of trover. 

II. That the plaintiff having brought the defendant within the juris- 
diction of this court by his own procurement on a criminal charge, 
could not, during his forced residence here, thus obtained, commence 
civil suits against him and hold him to bail, That the court should not 
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allow that to be done indirectly which it would not allow to be done 
directly, and, as in the case of a plaintiff who should kidnap his debtor, 
and thus compel his presence within the state, and then bring a civil 
suit against him, the court would instantly discharge the defendant from 
custody, upon the ground that its process had been abused, so in this 
case, which was a species of legal kidnapping, they would not suffer a 
creditor to make the criminal law an instrument for the collection of his 
debt. In support of this position, the judge was referred to the case of 
Silas Woods v. William A. Ritchie, in the N. Y. Superior Court, deci- 
ded by the full bench of that court at the January term, 1845. Where, 
after solemn argument and much deliberation, a defendant under pre- 
cisely similar circumstances, was discharged upon filing common bail. 
The judge was also referred to 9 Bing. R., 566, Barratt v. Price. 2 
Anstruther R. 461, Barlow v. Hall; and Gra. Pr. vol. 1, p. 526, 3d 
edition. 

Mr. Hoffman contended that the case of Williams v. Bacon, (10 
Wend. 636,) the only case reported where any such point had been 
raised, and which would probably be cited by the plaintiff’s counsel, dif- 
fered from this, inasmuch as in that case, it did not appear that the 
plaintiff had taken any part in procuring the indictment against the de- 
fendant, or in compelling his presence within this state, by a requisition 
obtained from the Governor, but that from all that appeared by the re- 
port of thatcase, the plaintiff was an entire stranger to the whole criminal 
proceedings against the defendant. 


Francis H. Upton appeared for the plaintiff, and contended— 

I. That it was sufficient for the plaintiff to cancel the notes taken by 
him from the defendant, at the trial, and that he was not bound to do so, 
before commencing his action of trover. In support of this position he 
cited 22 Pick. R.18, Thurston v. Blanchard. 1 Metc. R. 557, Ste- 
vens v. Austin. , 

II. That the court had no right to inquire as to who were the com- 
plainants before the grand jury, that in all criminal proceedings the peo- 
ple were the only prosecutors, and that it being the duty of every good 
citizen to enforce the laws, he was not to be punished for so doing, by 
being precluded from his civil suit against this debtor wherever he might 
find him, and whosoever might have been instrumental in bringing him 
within the jurisdiction of the court. 

That at all events it was incumbent upon the defendant to prove that 
the plaintiff had taken the criminal proceedings against him with 
the design of bringing him within the jurisdiction of this court, that 
he might commence this suit against him. 10 Wend. R. 630, Wil- 
liams v. Bacon. 


The judge took the papers for consideration and adjourned the mo- 
tion until Feb. 5, 1848, when he decided as to the first point— 

That the plaintiff would not be entitled to a verdict until the notes 
were given up, or cancelled, but that he was not obliged to cancel 
or give them up before commencing his action of trover. 

In regard to the second point he said that upon inquiry he had as- 
certained that there was nothing peculiar in the case of Woods v. Ritchie 
to distinguish it from this, that the defendant had there been discharged 
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from arrest,upon the broad principle that he had not been properly brought 
within the jurisdiction of the court, but that the plaintiff, having taken 
criminal proceedings against the defendant, and thus brought him within 
this state, should not then be allowed to arrest him upon civil process. 

That although the decisions of the Superior Court were not binding 
upon the judges of this court, upon the mere ground of authority, yet, 
as the opinions of a tribunal distinguished for its learning and ability, 
they were entitled to deference and respect; and as, in this case, the 
opinion cited, coincided entirely with his own judgment, he should 
adopt its principles, and he therefore ordered that the defendant in this 
cause be discharged from arrest upon filing common bail, provided that 
he stipulated to bring no action of false imprisonment against the plain- 
tiff for such arrest. 





In Chancery. 


Before the Honorable R. HYDE WALWORTH, Chancellor of the State of New-York, 
Albany, 31 Dec., 1847. 


DipiER, survivor oF D’Arcy, v. Davison, survivor oF HILL. 
STATUTE OF LIMITATIONS. 


The exception in the old statute of limitations, of ‘ actions which concern the trade of mer- 
chandise between merchant and merchant,” will not prevent the statute rule from applying 
to a bill in equity, for an account and settlement of joint adventurers in which two firms 
were engaged, where all the items of the account on both sides were more than six years be- 
fore the suit was brought. 

The right of action accruing previous to 1830, must be governed by the old statute of 1801, 
and not by the Revised Statutes of 1830; although the defendant promised to pay when 
able, and it did not appear that He was able until after 1830. 

The coming of one joint debtor within the state, was not sufficient tuset the old statute run- 
ning in favor of the otheg debtor ; especially as the one who came within the state had no 
property of his own or of the firm and died insolvent. 

But the coming of the debtor who is sued into this state to reside since 1830, is to take effect 
under the old statute, the cause of action having accrued prior to 1830 ; although the defend- 
ant remained but a short time, and not long enough to bar the suit under the Revised Statutes. 
The statute commenced running and by the old statute it continued running, notwithstand- 
ing his subsequent absence, so that after six years from the time he came, the claim was 
barred. 


Tis was an appeal from a decretal order of the assistant vice chan- 
cellor of the first circuit, allowing the defendant’s plea tothe bill filed in 
this cause. 

In September, 1815, H. Didier, the complainant, and J. N. D’Arcy, 
since deceased, were copartners in business at the city of Baltimore, and 
the defendant J. Davison and H. Hill, since deceased, were also copart- 
ners in trade, residing out of the United States. This suit was com- 
menced against Davison, who was temporarily in this state, in Novem- 
ber 1843, for an account and settlement and payment of a balance due 
to the firm of Didier and D’Arcy from Davison and Hill by rea- 
son of certain joint adventures in which the two firms were en- 
gaged in 1815 and 1816. ‘The bill alleged that the defendant Davison 
had resided out of the United States ever since the debt of his firm was 
contracted, and that at the time of the filing of the bill he resided at 
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Cape Hayti, and that Hill, if living, was also a non-resident. The bill 
also stated, as a pretence of the defendant, that Hill came to the state of 
New-York to reside in 1820, and resided here three or four years, but 
charged that if he did the complainant and his deceased co-partners were 
ignorant of it, and Hill avoided them, and gave them no opportunity to 
enforce their claim against him; that he was, at the time when it was 
alleged or pretended that he was in this state, unable to pay the debt, 
or any considerable part of it, and had no property in this state belong- 
ing to him or to his firm; and that he died at sea and insolvent. 
The bill also stated, as a pretence of the defendant Davison, that he 
also came to New-York to reside in March, 1834, and continued to reside 
here until March, 1835, and that he again resided in this state from July, 
1835, to September in the same year. But the bill charged that if such 
was the fact the complainant and his partner were ignorant of it, and 
that he did not rent or purchase a store or dwelling-house here, or cease 
to transaet business at his former place of business out of the United 
States, or afford the complainant any opportunity of enforcing or obtain- 
ing payment of his debt. 

The defendant pleaded in bar to all the relief prayed for in the bill, and 
to all the discovery except as to his continued residence out of the 
United States, and as to the charges in the bill relating to the character 
of the residences of himself and Hill in this state if they ever came here, 
that the complainant’s cause of action, or suit, accrued or arose more 
than six years before the filing of the bill in this cause and the running 
out of process against the defendant thereon. The plea also denied the 
allegation of the defendant’s continued residence out of the United 
States, and averred that he came to the state of New-York to reside with 
his family about the 7th of March, 1834, and continued actually, and 
openly, to reside here, and to transact mercantile business, until March, 
1835 ; that he then left this state for a time and returned here again in 
July, 1835, and continued to reside here openly until September in the 
same year. The plea also averred that Hill cameo this state to reside, 
in 1820, and continued to reside here openly for three or four years. 
The answer in support of the plea stated, among other things, that 
Hill died at sea in 1824 or 1825. The assistant vice-chancellor allowed 
the plea, and ordered the bill to be dismissed unless issue was taken 
upon the plea within ten days. 


C. B. Moore and F. B. Cutting, for the appellant. 
James Smith, for the respondent. 


Tue Cuancettor. The first question for consideration in this 
case is, whether itis within the exception in the statute relative to ac- 
tions which concern the trade of merchandise between merchant and 
merchant, their factors or servants (1 R. L. of 1813, 187, $5.) The re- 
cent decisions in England, and which appear to contain the most ra- 
tional construction of this much: contested exception in the statutory 
provision which was substantially the same in both countries—have 
placed it upon a ground which is capable of a rational application. In 
the case of Inglis § another v. Haigh, (8 Mees. § Wels. Rep. 769,) 
which came before the Court of Exchequer in 1841, it was held that 
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P the exception in the statute did not apply to an action of indebitatus as- 
sumpsit, but only to actions of account between merchant and merchant, 
their factors or servants, concerning the trade of merchandise, or to 
actions upon the case for neglecting or refusing to account in conformity 
to some express or implied duty to do so. And the decision of the 
Court of Exehequer was fully concurred in, the next year, by the 
judges of the Court of Common Pleas, upon a full examination of the 
question, in the case of Cottam v. Partridge, (4 Scott’s Rep. N. S&. 
819.) In the last case it was also held that mutual dealings between 
merchants, where each was selling goods to the other, would not bring 
the case within the exception of the stz tute, unless there was some agree- 
ment, express or implied, that the sales on the one side should be set 
P| against those on the other, and the balance only be payable. In othér 
words, the courts in England have settled the principle that the excep- 
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tion in the statute does not apply, although each merchant has items of 
account against the other, where the accounts are so separate and dis- 
tinct that the parties may both bring actions of assumpsit and re- 
cover the amount of their respective accounts, in case a set off is 
2 not claimed by the adverse party, so that an action of account could 
F not be brought by one against the other. It has also been recently 
settled by the House of Lords in England, that in a case between 
merchants, or between a merchant and his factor or servant, con- 
cerning the trade of merchandise, where an action of account could 


a have been brought by the plaintiff at law, the right to file a bill 
2 in the Court of Chancery, for an account is not barred by the statute of 
limitations ; although there has been no dealings between the parties, 


nor any promise to account, for more than six years. (Robinson v. 
Alexander, 8 Bligh’s Rep. N. S. 352.) And the case of Barber v. Barber 
(18 Ves. Rep. 285,) decided by the Master of the Rolls in 1811, which 
was supposed to establish a contrary doctrine, was overruled. Or 
rather, the report of that case was discredited ; the Lord Chancellor, for 
the reasons stated in his opinion, supposing that the reporter had been 
misinformed ; and that no such decision had ever been made by the 
distinguished judge who held the office of Master of the Rolls when the 
case of Barber v. Barber was supposed to have been decided. 

But ina case in this state, Coster v. Murray, (5 Johns. Ch. Rep. 523,) 
my very able and learned predecessor, who has so recently closed his 
long life of uninterrupted public usefulness, and has descended to the 
grave in the blessed assurance of the christian’s hope, without a spot or a 
blemish upon the bright escutcheon of his fame, took a different view 
of this question. He in effect decided, although it was not necessary 
to the determination of the case before him, that where all the items of 
the account on both sides were more than six years before the com- 
mencement of the suit the exception in the statute does notapply. And 
when that case came before the court for the correction of errors (20 
Johns. Rep. 583, S. C.) his equally distinguished legal brother, the then 
chief justice of the state, who still lingers among us, a specimen of 
giant intellect of the past generation, expressed a clear and decided 
opinion that the exception in the statute did not apply to a case where 
the items of the account were all on one side. The Supreme Court 
also had previously decided that the exception was not applicable to the 
case of a stated or settled account. Ramchander v. Hammond, (2 
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Johns. Rep. 200.) And the revisers, in their note to the new provision 
which they introduced into the revised statutes on this subject, con- 
sider it as the settled Jaw here that when all accounts have ceased for 
six years the statute is a bar. (3 R. S. 2d ed. 703.) Whatever my 
own opinion might have been upon the question under consideration if 
it were now presented for the first time for decision here, I do not feel 
authorized to disturb what must be considered as the settled law of this 
state. It is not necessary, therefore, to examine the question whether 
an action of account could have been brought at law against Davison & 
Hill, for any part of the claim of Didier & D’Arcy, for the recovery of 
which this bill is filed. 

The right of action in this case accrued previous to the Ist of Janu- 
ary, 1830, and must be governed by the provisions of the act of April, 
1801 for the limitations of actions. (1 R. L. of 1813, p. 184,) and not 
by the new provisions of the revised statutes on the subject. (2 R. 8S. 
300, § 45.) For although it is alleged in the complainant’s bill that the 
defendant Davison promised, in his letter of 1817, to pay the debt when- 
ever he should be able to do so, and the bill does not show such ability 
previous to 1830, the statute of limitations had not run upon the demand 
at the time of the making that promise. And there-was no agreement on 
the part of Didier & D’Arcy to suspend the enforcement of their de- 
mand until the defendant should be able to pay it. The right of the 
complainant to recuver in this suit, therefore depends upon the original 
liability of the défendant, and not upon the subsequent promise to pay 
when he should be able. 

The next objection to the defendant’s plea is that it is double. The 
form of this plea is that the cause of action or suit did not accrue or 
arise within six years previous to the filing of the bill. And the aver- 
ments in relation to the residences of the defendant and of Hill in this 
state, are merely inserted therein to meet the suggestions of the bill that 
were intended to bring the case within the exception in the statute. 
And if some of these averments are not mere surplusage, they all tend 
to establish the single point of the plea that the right of suit accrued 
more than six years previous to the filing of the complainant’s bill, and 
that the suggestions of the bill which were intended to bring the case 
within the exception of the statute of limitations are not true. I shall 
therefore proceed to consider the more important question to the parties 
in this cause, whether either of the averments in the plea relative to 
the residences of Hill and of Davison in this state, brings this case 
within the exception contained in the last clause of the fifth section of 
the act of April, 1801. 

That clause provides that, “if any person against whom any cause 
of any such action shall accrue, shall be out of this state at the time the 
same shall accrue, the person who shall be entitled to such action shall 
be at liberty to bring the same within the times respectively above 
limited, after the return of the person so absent, into this state.” Under 
this provision of the statute it has been held that if the person against 
whom the right of action accrued had never been in the state before 
such right of action accrued, the suit might be brought against him at 
any time within six years after he first came into the state, although 
more than six years had elapsed before he came here. Ruggles v. 
Keeler, (3 Johns. Rep. 263.) And where the debtor comes into this state 
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after the right of action has accrued, and is here publicly and openly, so 
that by reasonable diligence his creditor might have commenced a suit 
against him before his departure from the state, it is a return into this 
state, within the meaning of this provision of the statute. Fowler v. 
Hunt, (10 Johus. Rep. 464.) But a mere clandestine return, which will 
not enable the creditor, with ordinary diligence, to serve process upon 
him, will not be such a return as will cause the statute of limitations to 
commence running against the demand, so as to bar it in six years from 
that time. White v. Bailey, (3 Mass. Rep. 271.) It has also been 
held, under a similar provision in the statute of a sister state, that where 
the defendant who did not reside in the state, was in the habit of making 
temporary visits there for a few days, once or twice a year, but without 
the knowledge of the creditor, who had persons watching to have him 
arrested if they could find him in the state, it was not a return to such 
state within the meaning of the statute. Little v. Blunt, (16 Pick. 
Rep. 359.) In the case under consideration, however, the open resi- 
dence of Hill in the state for three or four years, from 1820 to 1824, 
was such a return of both these parties to this state as was contempla- 
ted by the framers of this statutory provision, although in point of fact 
Didier and D’Arcy who resided in Baltimore, were not aware of the resi- 
dence of either of their debtors in this state. 

It has been repeatedly decided, under this statutory provision, that 
if the debtor is in this state at the time the action accrues against him, 
or comes here subsequently so that the statute once begins to run 
against the demand, it continues to run, notwithstanding he departs 
from the state within the six years ; and that no subsequent disability 
stops it. Even the death of either of the parties after the statute has 
once commenced running, will not prevent the limitation from attach- 
ing ; except in cases which are provided for by some other statutory 
provision. There was, I believe, no provision in any of the statutes of 
this state, at the time of the death of Hill in 1825, by which the statute 
of limitations would be suspended by his death if it had commenced 
running previous to that time; although he died out of the state and in- 
solvent, within the six years. The question then arises, whether the 
return of one of two joint debtors into the state, after the right of action 
has accrued against both, and his subsequent death, is a bar to a suit, 
against the survivor, who dces not come into the state until within 
six years of the time when the suit is brought against him. 

Upon the argument of this appeal I entertained a very strong and de- 
cided opinion that the return of Hill to this state in 1820, would not 
have the effect to bar the right of action here against the defendant 
Davison.: It is true, under the statute of James, in reference to disabili- 
ties of parties who are to bring the suit, by reason of non-residence, 
which provision was not incorporated into the statute of this state, it has 
been held in England that the exception in favor of non-resident plain- 
tiffs did not apply, where some of them were not beyond seas. For the 
absence of the other was no excuse for not bringing the suit by those 
who were within the realm, and were competent to institute the suit 
for themselves, and the absentee who were joint owners of the debt for 
which an action was to be brought. Parry v. Jackson, (4 Term Rep. 
516.) But in the case under consideration, it would have been perfectly 
useless to institute a suit against “— who had no property either of his 
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own or of the firm of which he was formerly a member ; and the rea- 
sons upon which the exception in our statute is founded do not apply to 
such acase. I am therefore pleased to find that a recent decision of 
the Court of Queen’s Bench in England, made since the argument of 
this cause, confirms the strong impression which I then entertained as 
to the law on this point. In Fannin v. Anderson, (9 Lond. Jurist Rep. 
969,) this question came before that court for decision, under a similar 
provision in the statute of Anne. And after a full argument, and taking 
time for consideration, the court decided that where one of the joint 
debtors was out of the realm when the cause of action arose, although 
the others were within the jurisdiction of the court at that time, he 
could not set up the statute of limitations as a bar; where the suit was 
commenced within six years after his return from abroad. And such 
I have no doubt is the reasonable and proper construction of our statute 
on that subject. 

The residence of Hill in this state from 1820, and the neglect 
to institute a suit against him, not being sufficient to take the case 
out of the exception in the statute, as to the defendant Davison, it 
remains to be considered whether the residence of the latter in this 
state in 1834 and 1835, and the neglect to institute a suit against him 
for more than six years after he came here to reside, is a bar to the 
present suit. If this case depended upon the provisions of the Revised 
Statutes alone, it is evident that the suit would not be barred. For as 
he left the state before the expiration of the six years, and only returned 
again a few days previous to the service of the process upon him in this 
suit, the 27th section of the title of the Revised Statutes relative to the time 
of commencing actions, (2 R. S. 297,) would prevent a residence 
here for less than six years from operating as a bar. But none of the 
provisions of the four first articles of that title of the Revised Statutes 
apply to cases where the right of action accrued previous to the first 
of January, 1830; although the person against whom the suit was to be 
instituted was not a resident of the state, so as to be liable to be sued 
here, until after the Revised Statutes went into operation. On thecon- 
trary, the limitation of the right to institute a suit against him after he 
came into this state, depended entirely upon the laws which were in 
force pm to 1830, (2 R. S. 300, § 45.) The statute of limitations 
therefore commenced running immediately after the defendant Davison 
came here to reside in March, 1834, and continued to run notwith- 
standing his subsequent absence fromthe state. For there is nothing to 
take the case out of the general rule which existed, and still continues 
to exist, in reference to cases coming under the act of limitations of 
April, 1801, that where the statute once commences running it contin- 
ues to run, notwithstanding any subsequent absence or disability. (Doe 
v: Jones, 4 Term Rep. 300. Peck v. Randall, 1 Johns. Rep. 165.) The 
remedy at law being barred by the statute which is applicable to the 
case, this court must hold ¢he suit here also barred thereby. 

The decretal order appealed from must therefore be affirmed, with 
costs. 
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ENGLISH CASES, 





Sn Chancery. 
Before Lord Chancellor COTTENHAM. 
BouveRie v. BouverteE.—28th July, 1847. 
WILL—CONSTRUCTION—VESTED INTEREST. 


A gift of stock to A. for life, at her death to her children equally, “ to be laid out for their use 
in case their mother die before they arrive at the age of twenty-one, in case one dies the 
others are to have share and share alike, the survivor to have the whole: should they all 
die before the age of twenty-one,” then over: Held, that the children of A. who died in her 
life time, after attaining twenty-one, took vested interests. 


TH1s was an appeal from the decision of the Vice-Chancellor of 
England, and the question arose under the will of Katherine Castle, 
dated the 19th February, 1793. The testatrix, after giving directions 
relative to her funeral, and giving (after payment of her funeral expenses 
and just debts) a legacy of 500/. to her sister Dorothy Frome, proceeded 
as follows :—“TI likewise give to the said Dorothy Frome, an annuity 
of 3001. a year, to be paid quarterly, viz. (naming the days of payment) 
this annuity I would have paid out of the interest of monies that are in 
the 3/. percents. ; after her death, I give to my daughter Katherine Bou- 
verie, the 300/. a year, together with the interest of all I have in the 
stocks for her sole use; at her death I give the stock to her children to 
be equally divided between them, together with the interest to Wt laid 
out for their use in case their mother die before they arrive at the age of 
twenty-one ; in case one dies, the others are to have share and share 
alike, the survivor to have the whole; should they all die before the 
age of twenty-one, I then give the said stock to my five nieces and my 
nephew J. 'Thomas, to be equally divided between them.” The testa- 
trix then gave other legacies; the residue of her property she gave to 
her daughter Katherine Bouverie for her sole use, and gave to EK. Bou- 
verie, junior, a legacy of 500/., and made him her executor. Katherine 
Bouverie died on the 29th April, 1846, having had eight children, all of 
whom attained twenty-one in her life-time. Four of these children 
died in their mother’s life-time, and the remaining four survived her. 
The question was, whether the representatives of the children who 
had died in the life-time of Katherine Bouverie, were entitled to take 
shares under the will, or whether the surviving children were to have 
the whole. The Vice-Chancellor having decided in favor of the survi- 


ving children, the representatives of the deceased children now appealed 
to the Lord Chancellor. 


Wood, Cairns and Schomberg, for the parties appealing, contended 
that the children became entitled on attaining twenty-one, and they 
used the same line of argument as that adopted by the Lord Chancellor 
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in his judgment. [They cited andcommented upon the following cases, 
viz. Hawes v. Hawes,(3 Atk. 524 and 1 Ves. Sen. 13 ;) Mendes v. Men- 
des, (13 Atk. 119 and 1 Ves. Sen. 89;) Earl of Salisbury v. Lambe, 
(Amb. 383; 1 Eden, 465;) Skey v. Barnes, (3 Mer. 385 ;) Crozier v. 
Fisher, (4 Rus, 393 ;) Whatford v. Moore, (3 My. & C. 270.)] 


Rolt and Craig, for the plaintiff, the executor, submitted to act as the 
Court should direct. 


Bethell and Spurrier, for the four surviving children, and in support of 
the decision of the Vice-Chancellor, urged that the construction con- 
tended for on.the other side ought not to be adopted, except from abso- 
lute necessity ; that the testatrix clearly referred to the period of distri- 
bution, and this period was the death of the tenant for life; that where 
words express survivorship, or contingency on death, they refer to the 
period of distribution, because where, as in the present case, the words 
are indefinite, as wide an effect must be given to them as possible; 
that the rule to be derived from the authorities is, that words may not 
be supplied, but effect must be given to the words used as far as possi- 
ble. [They cited and commented on the following cases, in addition to 
those cited on the other side: Batsford v. Kebbell, (3 Ves. 363;) 
Daniell v. Daniell, (6 Ves. 297: Cripps v. Wolcott, (4 Mad. 11;) Pope 
v. Whitcombe, (3 Russ, 124;) Wordsworth v. Wood, (4 My. & C. 
641* ;) 2 Jarman, 674.] 


Wood, in reply. 


Tue Lorp CHANCELLOR.—There are two questions involved in the 
matter before me on the construction of this will, both of which depend 
on mych the same principle: the first is the rule applicable to what 
class of persons are to take, and the other relates to the rule adopted in 
construing provisions of survivorship and gifts over; in both the court 
has in view to make the words include as many objects as may be con- 
sistent with the declared intention of the testator. The first of these 
rules is thus stated by Sir W. Grant, in Howgrave v. Cartier, (3 Ves. 
& B. 79, 85.) “Ifthe settlement clearly and unequivocally makes the 
right of the child toa provision depend upon its surviving both or either 
of its parents, a court of equity has no authority to control that dispo- 
sition. If the settlement is incorrectly or ambiguously expressed ; if it 
contains conflicting and contradictory clauses, so as to leave ina degree 
uncertain the period at which, or the contingency upon which the shares 
are to vest, the court leans strongly towards the construction which gives 
a vested interest to the child when that child stands in need of a provi- 
sion; usually as to sons at the age of twenty-one years ; and as to 
daughters at that age or marriage.” Looking then at this will, and 
taking the rule as laid down in-the case just referred to, as well as in 
many others, I cannot entertain any doubt as to the part of the question 
which relates to the first portion of the will where the property is given. 
The terms after giving an annuity, “I give to Dorothy Frome an an- 
nuity of 300/.a year,” are a gift for life; “after her death I give to my 


* This case was affirmed by the House of Lords, 
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daughter Katherine Bouverie the 300/. a year, together with the inter- 
est of all I have in the stocks for her sole use.” Here is a clear estate 
for life. ‘The will then proceeds, “at her death I give the stock to her 
children to be equally divided between them.” Stopping here the Vice- 
Chancellor has said, and I concur in this opinion, that this is a vested 
interest in the children ; it is for the mother for life, and at her death, 
that is, after her death, for the children, for all the children to come into 
esse until that time shall arrive. The opinion of the Vice-Chancellor, 
however, rested on what follows, as he himself states in his judg- 
ment. The will goes on, “together with the interest to be laid out for 
their use in case their mother dies before they arrive at the age of twenty- 
one.” The Vice-Chancellor was of opinion that this sentence inter- 
fered with the ordinary construction of the foregoing words, that it 
made them apply to children surviving at the death of the mother ; but 
it does not appear so to me, but it appears to me to be only a direction, 
in case of there being children under twenty-one, and therefore not 
ready to take their shares at their mother’s death; that thus, where the 
children to take were not ina situation to take their interest, it should 
be laid out for their benefit. The words could not apply as defining 
those who were to take. They provide only for the contingency I have 
mentioned, and do not at all interfere with the objects to take under the 
previously declared bounty of the testator. The only question then 
turns on the gift over. “In case one dies, the others are to have share 
and share alike, the survivor to have the whole; should they all die 
before the age of twenty-one ;” in this case there is a gift to other par- 
ties. This gift formed the ground of the argument here, but was not 
that on which the Vice-Chancellor proceeded. I am, however, of opin- 
ion that, though not accurately expressed, the meaning is obvious. In 
either way of reading them, a forced construction must be put on the 
words, and some words must be understood, “in case one dies the others 
are to have,” we are dealing with imperfect words, and whatever be 
the construction given to them, it will not agree with the exact words 
used. The rule is, that death must not be referred to an indefinite pe- 
riod, but must refer to some time. 'To what time then is the testatrix 
referring? The last idea was children arriving at twenty-one, and this 
is a circumstance tending to throw light upon the meaning. The sen- 
tence is, “in case one dies, the others are to have share and share alike, 
the survivor to have the whole; should they all die before the age of 
twenty-one, then I give the said stock to my five nieces and my ne- 
phew.” ‘The obvious meaning is, if all die under twenty-one, then the 
property is to go over, but if one survives, that one is to take the whole. 
This is not only the natural meaning of the words, but it is a construc- 
tion leading to the object of providing for the largest number of children. 
Why does the testatrix give to the others? Itis only because no objects 
of her bounty survive. All. tends to show, that, when she speaks of 
dying, she means dying under the age on which the children were to 
take. Much stronger cases than this have occurred, for here, according 
to the construction contended for, there would have been an intestacy 
of one child, having survived the others attained twenty-one, and died 
in the life of the mother. Of this there might have been considerable 
chance. The present is a less strong case than Lord Salisbury v. 
Lambe, (Amb. 383, 385,) for there the gift was to the children and no 
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age mentioned, and then there was a gift over on all dying under 
twenty-one. Lord Henly, however, held that the shares became vested 
in the children on their attaining twenty-one, and said, “ ‘This question 
has been settled over and over again, and entirely to my satisfaction.” 
I refer to this, merely to show that the same mode of construction has 
been adopted in stronger cases than the present. It is according to the 
rule adopted in those cases where there is doubt to give such a construc- 
tion as will be most beneficial to the parties who are to take. Iam, 
therefore, of opinion, that dying means dying under twenty-one. The 
judgment will therefore be reversed. 














Vice-Chancellor of England's Conrt. 


Before SIR LAUNCELOT SHADWELL, Vice-Chancellor of England. 
CaRPENTER V. Bott.—June 31st, 1847. 


WILL—SURNAME. 


Where a testator gave property to his next of kin of the name of Crump, living at the decease 
of the tenant for life :—Held, that a woman next of kin, who bore the surname of Crump at 
the time of the death of the testator, but had since married, was entitled. 


Tuomas Crump, the testator in this cause, made his will, bearing date 
16th May, 1795, and after directing a sum of 5000/. to be raised and in- 
vested, and the interest thereof paid to his niece, Sarah Price, for her 
life, he proceeded to say, “‘ and in case my said niece shall not live to 
attain the age of twenty-one years, or marriage, or shall die without 
having lawful issue of her body living at her decease, or, if living, such 
issue should die before attaining the age of twenty-one years, if sons, or 
the like age or marriage, if daughters, then my will is, and Ido hereby 
direct, that four equal fifth parts of the said last mentioned trust funds 
or securities shall belong to, and be divisible and divided among, my 
next of kin of the surname of Crump, who shall be living at the time of 
the decease of my said niece, if then leaving no issue living as afore- 
said ; or, if leaving issue then living at the time of the decease of the 
surviving or only child, if dying before attaining the age of twenty-one 
years or marriage, in like manner as if my said next of kin had become 
entitled thereto under the Statute of Distribution of Intestates’ Estates.” 
The testator died 16th February, 1796, and the original bill in this 
cause was filed in 1801; and by an order made in this cause, the sum 
of 9029/. Consols, in which the 50002. was invested, was paid into court. 
Sarah Price became, in 1819, the wife of Sir John Maclean, and died in 
1845, without leaving issue. ‘A supplemental bill was filed 24th March, 
1846. The master found, that H.Crump, wife of the plaintiff Carpen- 
ter, was the sole next of kin er parte paterna of the testator living 
at the death of Dame S. Maclean, and that she was of and bore the sur- 
name of Crump at the time of the death of the testator, and until her 
marriage, and that she has, according to the usage in England, since 
borne the surname of her husband, and still bears the same, but that he 
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was unable to find who were the next of kin ex parte materna. To 
this report the plaintiffs excepted ; for that the master had not found 
that Hannah, the wife of the plaintiff Carpenter, was the next of kin of 
the testator of the surname of Crump living at the death of Dame Sarah 
Maclean ; the question being, whether she bore the surname of Crump, 
within the meaning of the will. ; 


J. Parker and Adams, in support of the exceptions. (Leigh v.JLeigh, 
15 Ves. 92. Pyot v. Pyot, 1 Vern. 336.) " ' 


a and Tripp on the other side. (Doe v. Plumptre, 3 B. & Ald. 


Tue Vice-CHAncettor said, that, in the case of Pyot v. Pyot, 
there was a devise of real and personal estate, “in trust for the 
nearest relations of the name of Pyot.” ‘This was held to be nomen 
collectivum, and descriptive of that particular stock; and Lord Hard- 
wicke held, that the mixed fund would not go to the heir-at-law of that 
name, and that a change of the name of Pyot would not exclude. The 
only question then was, whether this expression “the surname of 
Crump,” was equivalent to the expression used in Pyot v. Pyot ; and 
his honor held that it was, and that the decision in Pyot v. Pyot must 
be followed in this case. 





Court of Queen's Bench. 


Before the Right Honorable THOMAS LORD DENMAN, Chief Justice, and the rest of 
the Judges. 


Bownes v. Marsu.—July 7, 1847. 


Declaration on a bond of indemnity against the expenses of maintaining a bastard. Breach, 
that defendant suffered and permitted the childto be maintained at the expense of the par- 
ish. Plea, that, after the child was past the age of nurture, and while she was under the 
power and control of the overseers, defendant was able and willing to maintain her, and re- 
quested the overseers, to deliver her to him; but they refused: Held, after verdict for de- 
fendant, that the plea was sufficient, without adding, that the child was willing to go tode- 
fendant. 


Dest on a bond of indemnity given by the defendant to the church- 
wardens and overseers of the poor of Mansfield to indemnify and save 
harmless them and their successors from all costs, charges, and ex- 
penses, for or by reason of the birth and maintenance of a bastard child. 
The pleadings and the finding of the jury are sufficiently stated in the 
judgment of the court. A verdict having been given for the defend- 
ant on one of the issues, in Michaelmas term, Nov. 6, 1846, Humfrey 
obtained a rule nisi to enter judgment for the plaintiff non obstante vere- 
dicto on the ground that the plea was no answer to the action. The 
case was put down in the special paper and was argued in Trinity term by 


Hayes, for the defendant. The parish “where a bastard is born 
are liable to maintain it. (Simpson v. Johnson, 1 Doug.7; Hays v. 
Bryant, 1H. Black, 253.) The parish officers have taken upon them- 
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selves to detain the child, and, therefore, the maxim “volenti non fit 
injuria” applies. (Richards v. Hodges, 2 Saund. 83, 84; 1 Mod. 43; 
Strangeways v. Robinson, 4 Taunt. 498; Pope v. Sale, 7 Bing. 477.) 
The defendant has a right to the custody of the child as against the 
parish officers. The cases where there has been a conflict between the 
father and mother of an illegitimate child under the age of nurture, have 
no bearing upon the present case. He cited Burwell’s case, 1 Ventr. 
48; Sherman’s case, Id. 210; R. v. Cornforth, 2 Stra. 1162; R. v. 
Morsely, 5 East, 224,n.) Though a bastard is nullius filius, the ‘court 
admit the tie by blood. (Haines v. Jeffell, 1 Ld. Raym. 68; Comb, 
356.) Here there.is no uncertainty as to the defendant being the father ; 
it is admitted by the parish officers. The natural obligation is recog- 
nised and enforced by Stat. 43 Eliz.c.2; 1 Black. Com. 448; New- 
land v. Osman, 1 Bott, P. L., 406, No. 537.) ‘The bond implies a right 
in the obligor to the care and management of the child, without which 
he cannot perform that obligation. As to the objection to the plea, that 
it does not allege that the child was willing to go to the father, it ap- 
pears that the child was under the control of the parish officers, and that 
they refused to part with the child: the defendant, therefore, has not 
suffered the child to become a charge to the parish officers. The parish 
officers might have replied that the child was unwilling to go and be 
with the defendant. 


K. Macauley, for the plaintiffs. The putative or reputed father is not 
injured by the detention of the child by the parish officers. The child 
being above the age of nurture, was of a sufficient age and discretion to 
exercise a choice whether it would remain in the workhouse ; andit was 
free to depart out of the workhouse and out of the custody of the parish 
officers. In the case of an illegitimate child above seven years of age, 
neither parent has a preference of claim to the custody; the child may 
exercise its own discretion. He cited Co. Lit. 123, a.; #. v. Cornforth, 


(2 Str. 1162 ;) In re Lloyd, (3 Man. & G. 547.) 
Cur. adv. vult. 


Lorp Denman, C. J., now delivered the judgment of the court.—In 
a declaration on a bond of indemnity against the expenses of maintain- 
ing a bastard, the breach alleged is, that the defendant suffered and per- 
mitted the child to be maintained at the expense of the parish. The de- 
fendant pleaded, and the jury in effect found, that, after the child was 
past the age of nurture, and while she was under the power and control 
of the overseers, he was able and willing to maintain her without as- 
sistance, and requested the overseers to deliver her over to him, whereby 
she might have been maintained; but they refused to do so, and chose 
to maintain the child at the expense of the parish. 

The plaintiffs have moved for judgment notwithstanding this verdict, 
contending that the facts in the plea were no defence, without adding that 
the child was willing to go to the defendant to be maintained by him. 
But we are of opinion that this objection ought not to prevail. As the 
plea alleges that the child was under the power and control of the 
plaintiffs, and they refused to deliver her over to the defendant accord- 
ing to his request, we think that the plaintiffs have no right to assume 
after verdict, that the child was unwilling to go to the defendant; and if 
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the child was indifferent and passive, the facts in the plea show that 
the defendant did not suffer and permit the child to be maintained by 
the parish ; he did not permit that which was contrary to his express 


request. 
Judgment for defendant. 





RicHaRDson v. CHasEn.—7th June, 1847. 


Declaration on an agreement to assign premises to plaintiffs; breach, that the defendant did 
not make out a good title, by reason whereof plaintiff hath been necessarily put to great ex- 
penses, amounting to alarge sum of money, in and about investigating the title of defend- 
ant, and causing the fixtures to be valued: Held, that under this allegation, plaintiff might 
recover the charges ofa broker and an attorney’s bill, though not paid before the commence- 


ment of the action. 


Assumpsit. The declaration stated, that, by a certain agreement be- 
tween the plaintiff and the defendant, it was (among other things) 
agreed that the defendant, in consideration of the sum of 1002. then 
paid to the defendant by the plaintiff as a deposit, and of the further sum 
of 28991. to be paid to the said defendant by the plaintiff at the time, in 
the said agreement therein after mentioned, agreed to sell to the plain- 
tiff, and that the defendant, by a good and effectual assignment, would 
assign to the plaintiff all that messuage, tenement, or public-house, 
called, &c., situate, &c., with the appurtenances, and the trade and 
good-will thereof, for all the residue of the term for which the defendant 
then held the same under an underlease thereof. The declaration then 
stated various stipulations in the agreement as to the sale of the stock, 
and the mode of carrying on the business; “and that, if either party 
should neglect or refuse to perform his part of the said agreement, he 
should pay unto the other of them, on demand, the sum of 300/. as 
liquidated damages.” Averment of mutual promises. Breach, that al- 
though a reasonable time for the defendant’s making, deducing, and 
showing a good title to the premises for the residue of the defendant’s 
term had elapsed, nevertheless the defendant did not make, or cause to 
be made, deduced, or shown to the plaintiffa good and sufficient, or any 
title to the said premises, nor complete the said purchase, nor sell to 
the plaintiff the said messuage or tenement and premises, with the ap- 
purtenance, é&c., by a good and effectual assignment, nor deliver to the 
plaintiff possession of the said premises, “ by reason whereof, and of the 
premises aforesaid, the plaintiff hath lost and been deprived of all the 
benefit, profits and advantages which would have arisen to him from 
the completion of the said sale and assignment as aforesaid, and hath 
been wholly hindered and prevented from setting up and engaging in 
business elsewhere, and he hath been necessarily put to great expenses, 
amounting to a large sum of money, (to wit,) to the sum of 200/. in 
and about the endeavoring to procure such title, sale, and assignment as 
aforesaid, and in and about investigating the said title of the said defen- 
dant, to the said premises for the said residue of the said term, and caus- 
ing the said fixtures, furniture, and effects to be valued, and hath lost 
all gains and profits which he might and would otherwise have made 
and acquired, &c. Yet the defendant hath not yet paid to the plaintiff 
the said sum of 200/. last above mentioned, nor any part thereof, nor 
the said sum of 300/. in the said agreement secondly mentioned, nor 


VoL. vi. 
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any part thereof.” There were also counts for money had and received, 
and on an account stated, plea—payment into court of 1257. and no dam- 
ages to a greater amount. Replication—damages ultra. On the trial, 
before Lord Denman, C. J., at the sittings in London after last Hilary 
term, the plaintiff sought to recover the amount of an attorney’s bill for 
business done for him under the agreement, and the charges of a bro- 
ker also employed by him. It appeared, on the cross-examination of 
one of the plaintiff’s witnesses, that the broker’s charges and the at- 
tornies bill had not been paid before the commencement of the action, 
but had been since paid out of the money paid into court. It was ob- 
jected for the defendant, that the plaintiff was not entitled under the 
allegation of damage in the declaration to recover money which he had 
not paid before the commencement of the action, but oniy incurred a 
liability to pay. The Lord Chief Justice overruled the objection ; and 
the jury gave the plaintiff a verdict for 45/., including 18/. for the bro- 
ker’s fees in valuing, and 15/. the attornies bill: this sum was 201. be- 
yond the amount paid into the court. In Easter term, April 19, 


Humfrey obtained a rule nisi for reducing the damages by the 
amount of the broker’s charge and the attorney’s bill, which would give 
the defendant a verdict. [He cited Jones v. Lewis, (9 Dowl. P. C. 143 ;) 
Taylor v. Higgins, (3 East, 169.)| 


Watson and Warren, showed cause. The allegation that the plaintiff 
was necessarily put to great expense is supported, without proof of pay- 
ment of the money before the commencement of the action; it is suffi- 
cient that the plaintiff had contracted debts with the attorney and bro- 
ker, which he would be compelled to pay. [They referred to the form 
of a declaration for the sale of lands, in 2 Chit. Plead., 288, 296.] Diz- 
on v. Beil, (1 Stark. 287,) is in point: that case was reviewed on a mo- 
tion for a new trial, (6 M. & S. 198,) and this point was not mooted. In 
Pritchard v. Boevey, (1 C. & M. 775,) the words were “ had been forced 
and obliged to pay,” and “had necessarily paid.” In Jones v. Lewis, 
(9 Dowl. P. C. 143,) the words were “forced to pay,” and they were 
considered as equivalent to an allegation ofactual payment. In Taylor 
v. Higgins, (3 East, 169,) the plaintiff had not paid any money. 


Humfrey and Cleasby, contra. In Dizon v. Bell, (1 Stark. 287,) the 
question was, not whether the allegation in the declaration was sup- 
ported by the evidence, but whether certain damages were recoverable ; 
the decision would have been the same, whatever the words in the al- 
legation might have been. In Pritchard v. Boevey, (1 C. & M. 775,) 
Bayley, B., suggested the words which should be used: he said, that 
though upon a declaration properly framed, the plaintiff would have 
been entitled to recover damages which he had become liable to pay, it 
was unreasonable that the plaintiff should recover what he might per- 
haps, never pay. ‘The allegation here is not that the plaintiff had in- 
curred expenses; there is a great difference between payment and a 
liability to pay. Actual payment is a test of the bona fides of the outlay, 
and is a more certain guide for the jury in giving damages than if the 
money is merely claimed from the plaintiff at the time of action brought. 
The phrase “ put to expense” is more correctly applied to payments of 
money. [Erle, J.—The word “expenses” is not always synonymous 
with “ monies paid.” | 
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Lorp Denmay, C. J.—If the plaintiff alleges that he has paid money, 
he must prove it; but if he says that he has been put to expenses, I 
think we may fairly hold that such an allegation amounts to no more 
than that the plaintiff has incurred the liability to pay certain expenses. 





Parreson, J.—This is not exactly like any othercase. I think we 
may fairly consider that the allegation does not necessarily mean that 
the money has been actually paid. 


CoLEeRIDGE, J., concurred. 


Erte, J.—I think the course of precedents justifies us in holding that 
a meaning is attached by usage to these words, including the damage 
which the plaintiff wishes to include. 
Rule discharged. 


Papwick v. Turner.—November 8, 1847. 
BILL OF EXCHANGE—PLEADING—FRIVOLOUS DEMURRER. 


Declaration by indorsee against acceptor of a bill of exchange averred the drawing, acceptance; 
and indorsement in the ordinary form. Breach; yet defendant hath disregarded his said 
promise, and hath not paid the said sum or any part thereof. Demurrer; for that the decla- 
ration does not show that the three days of grace had passed before the commencement of 
the suit: Held, frivolous upon motion to rescind a judges’ order setting it aside. 


Puripson moved for a rule nisi, calling upon the defendant to show 
cause why an order of Patteson, J., by which a demurrer to the decla- 
ration was set aside as frivolous, should not be rescinded. The action 
was by the indorsee against the acceptor of a bill of exchange, and the 
declaration stated that Philpots made his bill of exchange for 711., pay- 
able to his order three months after date, “‘ which period has now elapsed ;” 
that the defendant accepted the said bill, and Philpots indorsed the 
same to the plaintiff, and that the defendant promised to pay the 
amount thereof according’ to the tenor and effect thereof, and of his 
acceptance thereof, “ yet the defendant hath disregarded his said 
promise, and hath not paid the said sum of money or any part 
thereof.” Demurrer, for that the declaration omits to allege that 
the defendant had not paid the bill when due, and that it does 
not show that the three days of grace had passed before the com- 
mencement of the action. The learned judge thought that the three 
months included the three days of grace, and that the allegation “ which 
period has now elapsed,” included the three days of grace. The form 
of the breach given in R. G., T. T. | Wil. IV. (see 2 Adol. & Ell. 747,) is 
not followed. ‘The days of grace are days of respite and indulgence, 
and were originally optional with the holder, but are now by law su- 
peradded to the contract ; they need not, therefore, be stated as part of 
the contract; but it must be stated as matter of allegation, that those 
days had elapsed before the commencement of the action. The state- 
ment “ which period has now elapsed,” means three months only. The 
promise is founded on contract and the custom of merchants ; the form 
of the breach that the defendant “did not pay the same when due,” is 
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equivalent to an allegation that he did not pay according to the contract 
and the custom of merchants, and has been held to aid any ambiguity as 
to the statement. [Coleridge, J.—The breach is, that the defendant 
disregarded his “ said promise,” that is, to pay “according tothe tenor 
and effect of the bill.’ The allegation that he “ did not pay when due,” 
is the precise form given in Reg. Gen. Lord Denman, C. J.—The 
breach is, in effect, that the defendant disregarded his promise accord- 
ing to the usage and custom of merchants, of which the court will 
avail itself in all other respects.) The allegation that the defendant 
disregarded his said promise is not equivalent to the allegation stated 
in the Reg. Gen., and cannot be held to supply the omission of it; it 
does not show that the action was not brought too soon, viz.: before the 
expiration of the three days of grace. In Flight v. Turner, Alderson, B., 
at Chambers, refused to set aside a demurrer, where the pleadings were 
the same. [He cited Brown v. Harraden, (4 T. R. 148.)] 
Cur. ad. vult. 


Lorp Denman, C. J., now delivered the judgment of the court. In 
this case we paused to consult my brother Patteson, for the purpose of 
inquiring whether he remained of the same opinion, nothwithstanding 
a contrary decision of Alderson, B., made under circumstances stated to 
be similar. My brother Patteson tells us that he does not waiver in his 
opinion, and we concur with him that the demurrer is frivolous, and, 
therefore, a rule will not be granted. I will add, that we are always 
very unwilling to interfere with the decision of a learned judge, who 
having had before him all the circumstances of the case, has decided 
that the justice of the case required that the demurrer should be set aside. 

Rule Refused. 











Bail Court. 
Before Mr. JUSTICE WIGHTMAN. 
GoLDsTONE v. Jonss, 12th June, 1847. 
BILL OF EXCHANGE. 


Notice of dishonor—evidence as to course of post-office. 


Tis was an action upon a bill of exchange tried before the sheriff 
of Middlesex, when a verdict was entered for the plaintiff, with leave 
fcr the defendant to apply to enter a nonsuit, on the ground that the 
notice of dishonor was insufficient. The bill was in the hands of the 
plaintiff’s bankers on the 3d of March, when it became due, and was 
dishonored. On the 4th, notice of dishonor was sent by the penny- 
post ; the letter was posted in Castle street, Holborn, at four o’clock in 
the afternoon; which, according to the course of the post, would arrive 
at its destination before six o’clock. A person was called to prove that 
he had posted the letter, and was about to state the hour at which it 
would be delivered, when the defendant’s counsel objected to the ques- 
tion being put to the witness, on the ground, that, if evidence were re- 
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quired of that fact, some person should have been called from the post- 
office. The under-sheriff considered it immaterial, because the jury 
themselves would have a knowledge of the fact. A rule having been 
obtained pursuant to leave. 


Miller, showed cause.—He submitted that public notoriety of such a 
circumstance was sufficient, and would warrant-the jury in finding for 
the plaintiff. (He referred to Fowler v. Hendon, (4 Tyr. 1002.)] The 
objection is, that the plaintiff did not prove that the letter would in 
course of delivery, reach its destination the same afternoon. The de- 
fendant made no objection to the statement of the under-sheriff, that it 
was matter of notoriety. [ Wightman, J.—It does not follow that 
counsel acquiesced, because their objection was, that some one must be 
called from the post-office.| When no objection is made by either party, 
both are bound by the finding of the jury on a fact left to their own 
knowledge, particularly in a case of notoriety like the present. [ Wight- 
man, J—The under-sheriff had no right to give such direction.] 


Bagley, contra—It was submitted that there was not sufficient evi- 
dence. ‘T'o prevent a nonsuit, it was agreed between the parties that a 
verdict should be found for the plaintiff, in case this court should think 
the evidence sufficient; if the court should be of opinion that it was 
insufficient, then a nonsuit was to be entered. 


Wicurman, J.—I should be sorry to nonsuit in such a case. The 
under-sheriff has improperly excluded evidence. If a nonsuit had been 
granted, I should have set it aside. I think there ought not to be a 
nonsuit, but a rule for a new trial in the usual way. The under-sheriff 
was wrong in both points. 


Rule absolute for a new trial. 








Consistorp Court. 
Before Sir STEPHEN LUSHINGTON. 
Tucker v. Tucker.—July 14th, 1847. 


The confession of the wife, her correspondence with the alleged particeps criminis, and her 
oing to him on the discovery of the correspondence, although she immediately returned :— 
eld, sufficient evidence of the adultery, although no act of familiarity was proved. 


Tuts was a suit for separation, by reason of adultery, brought by the 
husband against the wife. No plea was put in, but interrogatories were 
administered on the part of the wife. The libel pleaded the marriage 
in India, and cohabitation in the usual form, the voyage of the parties 
home from India in 1846, in a ship commanded by J. J., the person 
with whom the adultery was alleged to have been committed, and 
adultery on board the ship, and at Liverpool immediately after the 
voyage; the receipt on the 4th November, 1846, of a letter from the 
paramour to the wife in London, which was snatched out of the wife’s 
hand at the moment it was delivered to her, and opened and read by 
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him; letters dated the 4th of November, 1846, from the wife to the 
husband and the paramour, and on the 5th to the father of the husband ; 
the libel further pleaded that the wife went to Liverpool on the 5th- of 
November, saw J. J. there, and returned to London’on the 6th, and the 
commission of adultery on this occasion; and other letters of later date 
from the wife to members of the husband’s family. The witness could 
depose to no act of familiarity, but the letters of the wife contained ex- 
pressions amounting to a confession of guilt ; and some of the witnesses 
deposed to admissions to the same purport made by her in conversation. 
The visit to Liverpool and the interview with J. J. was proved, but 
there was no evidence of any adultery then committed. 








Sir J. Dodson, Q. A., (with whom was Jenner,) for the husband, 
was not heard, but the court called upon— 


Haggard and R. J. Phillimore, for the wife, to begin. They ar- 
gued, that the confession of the wife, supposing the admissions to amount 
to a confession of actual adultery, was not sufficient to enable the court 
to pronounce for a separation, that supplemental evidence was necessary, 
showing, that opportunities of being alone had been sought, or that act 
of familiarity, and what were called proximate acts, had taken place. 
In the present case nothing of the sort was in evidence, the fellow pas- 
sengers on the voyage had seen nothing even to raise their suspicions, 
and the maid who attended the wife on board the ship had been sent 
back to India without being examined, though she was in England 
when the cause commenced. But the letters did not contain a confes- 
sion of adultery, they merely spoke of her guilt or fault, which might 
be levity or imprudence, stopping short of the actual crime; and the 
verbal admission made however, in moments of great excitement and 
distress, did not go beyond the letters. The going to Liverpool on 
the 5th November was no proof of adultery, and the person in whose 
house the wife slept on that occasion, deposed that nothing criminal 
could have occurred in her house. [They cited Mortimer v. Mortimer, 
(2 Consist. Rep. 310 ;) Hamerton v. Hamerton, (2 Hagg. 8;) Grant v. 
Grant, (2 Curt. 16;) Noverre v. Noverre, (10 Jur. 682.)] 


Dr. Lusuineton.-—lIf I entertain any doubt whatsoever, as to the 
sufficiency of the evidence in this case to establish the charge of 
adultery, it would be both my duty and my inclination to avail myself 
of the benefit I should derive from the arguments of counsel; but as I- 
really cannot bring myself to think that there is any deficiency, either 
in law, or morally speaking, to affect the conviction in my own mind, 
I should only unnecessarily trouble the gentlemen who appear for Mr. 
Tucker. At the same time, I beg leave to express my obligation to the 
counsel for Mrs. Tucker in calling my attention to those points to which 
they have directed my notice, for it is desirable that the vigilance of 
the court should be kept alive to these cases; and the court always 
feels that obligation when its attention is aroused. But with regard to 
the case itself, and the principles upon which it was argued, no doubt 
it is true that with respect to the canon, and the numerous modes of its 
application to cases of separation @ mensd et thoro, as well as nullity, 
there can be no doubt that the court is not bound to pronounce a sepa- 
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ration on charges of adultery from the confession of the wife or the hus- 
band alone, and for the best and plainest reasons. I do not in the slightest 
degree, dissent from the wisdom of the canon, because it is to enable 
the court to guard against the possibility of imposition by a confession, 
which may have been brought forward—improperly and fraudulently 
brought forward—with the consent of both parties, to obtain a separa- 
tion. ‘I‘hat was the principle upon which the canon went; it was to 
prevent what, in former days took place, but which, I hope has not ex- 
isted, at least, not in many cases, during the time I have sat in these 
courts, namely, attempts to obtain a separation, by reason of adultery, 
upon a confession, when no adultery had taken place, and the whole 
was mere collusion. [ accede not only tothe rule of the canon, but to the 
principle on which it is founded; but in acceding to that principle, I 
must take care that I do not stretch it beyond those bounds within 
which it ought fairly to be confined ; for if 1 were so to do, the inevi- 
table consequence would be, that, in many instances, the husband or the 
wife—the injured party, whichever it may be—would be left without 
remedy for a real grievance. I do not apprehend this case falls within 
any authority that has been cited. In the case of Mortimer v. Mortimer, 
(2 Cons. Rep. 310.) I well remember the words of Lord Stowell, 
pressed as he was, and closely pressed, in argument,—that there was 
nothing against the wife except her own confession. With his usual 
energy, he said, “ What evidence can be more strong, more convincing 
‘to the mind of any judge, than a real and bona fide confession.” I do 
not say that I use his very words, but 1 am sure that I express myself in 
the very spirit of the terms in which he did express himself, (p. 315.) 
My Lord Stowell, in that case, and in others, did not lay down any rule 
as to what were the circumstances which, called in aid of a confession, 
would be sufficient to work on the mind of the court both a moral and 
legal conviction of the guilt of the party. It is true he does use the ex- 
pression “ proximate acts,” (p. 317,) because the very nature of the case 
itself, and the circumstances which were pleaded, naturally led to the 
adoption of ‘that expression ; but it was not used in the sense of expres- 
sio unius exclusio ulterius, but it was with reference to the case itself. 
Now, with regard to the case of Hamerton v. Hamerton, (2 Hagg. 
8,) that appears founded on a different principle: there the wife had re- 
ceived, and was convicted—if I may use the expression—of receiving 
letters from the supposed adulterer, of the very strongest kind; but it 
was also laid in the proceedings, that they had had a certain meeting, 
at which meeting adultery had taken place; yet, in truth, when the 
evidence caine betore the court, itentirely failed in proving that the par- 
ties had ever met on any occasion on which carnal intercourse was likely 
to have taken place, between them; and in that case Sir John Nicholl 
with great propriety, though feeling the hardships of the case, and be- 
ing morally convinced of the guilt of the wife, would not pronounce 
sentence on that evidence, but gave opportunity for the production of 
further evidence, which was procured from Paris, and the case eventually 
ended in a separation. Now, with respect to Grant v. Grant,(2 Curt. 
16,) that is more applicable, because in that case there was evidence of 
a confession by the wife, and some corroborative evidence ; I can hardly 
call it corroborative evidence ; but some independent evidence as to im- 
proper familiarity having taken place between them, and circumstances 
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having occurred which led to the suspicion of adultery ; but in that case 
the divorce was pronounced for both, by Sir H. J. Fust, in the original 
case, and by the Privy Council in the second instance ; therefore, so far 
as the circumstances go, if this case does come up to that, [should use 
it as an authority. Without regard to Noverre v. Noverre, (10 Jur. 
682,) the difficulty was this: it arose from the relative position in which 
the parties were placed. ‘The person charged with adultery was very 
young, and was apprenticed to Mr. Noverre, asurgeon. Of course, from 
his age, and the situation in which he was, there was constant daily 
opportunity of their meeting, and as there was no direct act of indecent 
familiarity proved, the court was in this difficulty, that it could not say, 
in the case of Noverrev. Noverre, that there was any one particular fact 
which directly led to the proof of adultery. I was under the necessity, 
after great consideration, of taking every one of the circumstances and 
combining them together, and, upon the combination, 1 considered my- 
self justified in pronouncing for the separation. Now, let us look to 
the present case. The first consideration is, is there, or is there not a 
clear confession in the letters or writing, because that is the foundation 
of the argument in such a case as this? Now, I have read over the let- 
ters, I do not think it necessary to go through them; but it does appear 
next to impossible that any person can look through these letters ad- 
dressed to Mr. Tucker, the father of Mr. Tucker, the husband, and not 
come to the most clear and undoubted conclusion that there is a confes- 
sion of adultery committed. I must read one of these letters, a part of ° 
it at least, in order that it may be seen that I have not hastily formed 
an opinion of this case, however strong that may be: “ Until three days 
before we left the ship, and what with my husband’s continued coldness, 
and the kindness showed me by the other, I forgot myself. The letter 
R. saw was the first I received, I assure you, since we have been in 
London, and I had that very day determined to let R. know every thing, 
for as he was getting kinder to me, I felt I could be false to him no 
longer. Father, I have deeply regretted that one unfortunate day! Oh, 
father, could I but see my husband, my repentence would touch 
him, and I feel convinced he would forgive me my fault when he 
thought of my youth and inexperience!” Can any body doubt 
not merely from the contents of this letter, but all the others taken 
together, that there was a full confession made of the adultery with 
Captain J.? I entertain no doubt whatever. What is the only 
other question? What is the auxiliary evidence? Why, the first 
auxiliary evidence that I have, is, that it is proved the wife was ready 
to receive, and did receive, a letter from Captain J. himself, dated 29th 
October, 1846. I think, again, nobody can peruse that letter without 
coming to the same conclusion, that it is an admission entirely of impro- 
per intercourse taking place between the parties. It is said there is no 
evidence from on board the ship; it is to be regretted that there is an 
absence of it; at the same time, 1 am not prepared to say that the ab- 
sence of the evidence—not knowing whether it was easy to be procured 
or not—could be fatal. But there are circumstances in this case which, 
to my mind, put it beyond all doubt and question. It is on the 4th 
November that the discovery takes place, in consequence of Mr. Tucker 
snatching a letter from his wife’s hands, and perceiving in what terms 
Captain J. had addressed her. ‘Then, from the evidence of the father of 
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Mr. Tucker, I have this fact : She takes him, on the 5th, about town, in 
her anxiety to visit some lady, a friend of her’s, whom she does not find, 
and then, the same day goes she down to Liverpool,—I have it from a 
person of the name of Swan,—and Captain J. comes with her, and takes 
lodgings, and there she remains till the next day. When I see that the 
immediate consequence of the rupture is, that she falls into the arms of 
the paramour, is it possible I can for a single instant doubt that this inter- 
course had taken place between the parties? And another great princi- 
ple, as well as that confession alone, does not support the adultery, is, 
that no one should be called to prove the precise time and place where 
it occurred. I know it has often been laid down in old cases, but it is 
not necessary to prove the precise time and place, because so many 
difficulties will necessarily arise, if proof so strong is required, that jus- 
tice would_often be defeated. In addition to this, there are from time to 
time the declarations at a subsequent period, spoken to by Mrs. Succold, 
though, in the first instance, she qualifies her evidence, and states that 
Mrs. Tucker was in that state of mind that the declaration is not to be 
relied upon ; yet, afterwards she repeated, she renewed this declaration 
when not insa disturbed state of mind. It is not simply confession : it 
is confession confirmed by the receipt of letters from the paramour ; and 
by declarations made at a subsequent period, free from all reasonable 
doubt, and corroborated from the circumstance of going to Captain J. 
I think it impossible for the court to entertain the least doubt of the guilt 
of the wife, and I must pronounce for the separation. 





Court of Common Pleas. 


Before the Right Honorable SIR THOMAS WILDE, Lord Chief Justice, and the rest of the 
Judges. 


SreapD v. ANDERson.—VJuly 3, 1847. 


LETTERS PATENT—PLEADING. 


In an action for an infringement.of certain letters-patent, the defendant pleaded, “that before 
the letters-patent, the invention had been, and was wholly and in part publicly and gene- 
rally known, practised, and published in England :” Held, that the effect of this plea was to 
set up the single defence of user, and that a direction to the jury to find the issue joined upon 
such plea for the defendant, if they were satisfied that the invention was known and pub- 
lished before the patent, (in the absence of proof of user,) was, therefore, wrong. 

Semble, that, upon plea of not guilty, the issue should be found for the plaintiff, if an actual in- 
fringement be proved, and that the intention of the defendant is immaterial. (See Heath 
v. Unwin, 13 Mee. & W. 593.) 


Ts was an action on the case for the infringement of a patent for 
wooden pavement. Amongst the pleas pleaded by the defendant were 
—not guilty ; secondly, a denial that the plaintiff was the first and true 
inventor ; fifthly, that before the letters-patent the invention had been 
and was wholly and in part publicly and generally known, practised, 
and published in England. The cause was tried before Parke, B., at 
the summer assizes for the county of Surrey, in 1846; when a verdict 
found for the defendant on the first and fifth pleas, and for the 
OL. VI. 12 
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plaintiff on the second ; and a rule nisi for a new trial having been 
granted upon the ground of misdirection. 


Channell, Serjt., and Petersdorff, showed cause against this rule. 


Shee, Serjt., James, Webster, and Hurst, were heard for the plaintiff 
in support of the rule. 


Cur. adv. vult. 


Wivpe, C. J., now delivered the judgment ofthe court. After stating 
the pleadings, his lordship proceeded: 'The directions complained of 
were as to the issues on the first and fifth pleas. On the first the direc- 
tion was, in effect, that there was no evidence of infringement, unless 
the jury thought that there was a fraudulent invasion, of which the 
learned judge said he saw no satisfactory evidence, but left that ques- 
tion to the jury. The jury thought there was no fraudulent invasion, 
and found for the defendant, under the direction of the judge, that there 
was no other evidence of infringement. Upon a careful consideration 
of the evidence, we are of opinion that there was no evidence to justify 
a jury in finding that there was an infringement ; that is, a substantial 
resemblance to the plaintiff’s invention in particulars to which his ex- 
clusive right extended. We think, that, upon the true construction of 
the patent and specification, it is no invasion of the right of the plain- 
tiff to pave with wood, nor to pave with wooden blocks of equal dimen- 
sions. Indeed, on the argument, it was not contended that the patentee 
had an exclusive right to all modes of paving with wood or with wooden 
blocks of equal dimensions; but it was insisted that the mode- of 
paving adopted by the defendant, though with blocks whose grain was 
considerably inclined to the vertical line, was substantially the same as 
the plaintiff’s invention, which requires that the blocks should be placed 
“with the grain of the wood in a vertical position ;” and we think it 
must be conceded, that, if the two modes of paving had been substan- 
tially the same, but a slight and immaterial inclination had been given 
to the grain by the defendant, either in order to make a colorable dif- 
ference between his pavement and the plaintiff’s, or for any other pur- 
pose, it would have been an invasion of the patent; but we think the 
evidence does not show such a substantial* identity, but a substantial 
difference ; and if the question had been left to the jury, and they had 
found for the plaintiff, the verdict ought to have been set aside as a ver- 
dict against evidence. The question of fraud, which was the only one 
left to the jury upon this plea, appears to have been left in:consequence 
of the plaintiff’s insisting at the trial that there was a fraudulent inten- 
tion to evade the prohibition of the plaintiff’s patent. It appears to us 
that the intention was immaterial ; and that even if the jury had found 
fraud, the verdict ought to have been for the defendant, and that there 
was no misdirection in this respect of which the plaintiff can complain, 
inasmuch as the proper direction would have been, that the verdict 
should be found for the defendant absolutely instead of conditionally, if 
there were no fraud. It may be observed, that, in Heath v Unwin, (13 
Mee. & W. 593,) the Court of Exchequer seems to have deemed it ma- 
terial to consider the intention of the defendant in determining whether 
he had infringed a patent; but in that case, the evidence negatived any 
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such intention, and the other circumstances of the case were not such 
as to show an infringement; so that there was no decision as to what 
the effect of such intention would be; and we think it clear that’the 
action is maintainable in respect of what the defendant does, not what 
he intends. As to the issue upon the fifth plea, the direction was, that 
the verdict should be for the defendant, if the invention were known 
and published before the patent, though not used. But the plea, which 
is the same as the sixth plea in Stead v. Williams, (7 Man. & Gr. 821,) 
is substantially a plea of public user ; and which is a good plea under 
the statute of James, and would not be a good plea without the aver- 
ment of user, for though in Stead v. Williams proof of publication was 
held to show that the plaintiff was not the first and true inventor, and 
to sustain a plea that he was not such first and true inventor, the publi- 
cation given in evidence there was in fact a publication by another per- 
son long before the plaintiff had invented, who was not, therefore, the 
first inventor, on the principle that “ the first person who discloses the 
invention to the public is considered as the inventor.” Yet it does not 
follow that a pleaonly stating the invention was known and published 
on the terms of this plea, not mentioning used, would be a good plea. 
If such a plea stated that knowledge and publication were before the 
plaintiff invented, it might be an argumentative denial of the plaintiff 
being the first inventor; but, as it only states that the knowledge and 
publication were before letters-patent, it is no denial at all of the plain- 
tiff being the first inventor, which is alleged in the declaration, and not 
denied by this plea; and such knowledge and publication, that is a 
knowledge and publication after the plaintiff’s invention, we think 
would not avoid a patent granted to the true and first inventor, who, 
having invented, obtained his patent before his invention was used. 
The fifth plea is not a double one, but sets up the single defence of user 
of which there was no evidence, so that the proper direction was, that 
the verdict should be for the plaintiff instead of the contrary direction, 
which was given by Parke, B. Creswell, J.,in Stead v. Williams, un- 
derstood this plea in the above sense, and left to the jury upon this plea 
the question of user only, which direction of Creswell, J., was clearly 
wrong, if the evidence of publication without user would sustain the 
plea, and no objection was taken to this direction, It appears, therefore, 
that the proper direction was that the verdict should be for the plaintiff 
on the fifth plea, inasmuch as there was no evidence of user; but as 
the publication given in evidence was clearly before the plaintiff’s in- 
vention, it sustained the second plea, that the plaintiff was not the first 
and true inventor, and the jury ought to have been directed to find for 
the defendant on the second plea, in the event on which they were di- 
rected to find for him on the fifth ; and as the defendant was entitled to 
a verdict on the one of these two pleas, (the second and the fifth,) and 
as he has had a verdict on the general issue, which we think was pro- 
perly given, we do not think there should be a new trial, unless the de- 
fendant insist on retaining his verdict on the fifth plea. We, therefore, dis- 
charge the rule on the defendant consenting that the verdict shall (if the 
plaintiff think fit,) be entered for the defendant on the second plea, and 
for the plaintiff on the fifth. But if thedefendant refuse such consent, 
the rule must be made absolute for a new trial. 
,' Rule absolute on this condition. 
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Tuckey v. Hawxins.—June 8, 1847. 


STATUTE OF LIMITATION—DEBT ON BOND. 


To a declaration upon a bond with a condition, (the declaration not setting out the 
same,) issue being joined upon a plea of the statute of limitations thereto:—Held, that 
such issue was rightly found for the plaintiff, upon its being shown at the trial, thats although 
the bond was made more than twenty years before the commencement of the suit, the 
breach of the condition had accrued within the twenty years. 


Dest on money bond. Plea, that the debt and causes of action did 
not accrue within twenty years before action brought. Issue thereon. At 
the trial, the plaintiff produced the bond, with the condition, when it ap- 
peared to be a post-obit bond, payable on the death of a party who was 
proved to have died in 1832. The bond itself was dated more than 
twenty years ago. The learned judge was of opinion that this evidence 
disproved the plea of the statute of limitations, and the plaintiff had a 
verdict. A rule nisi was afterwards obtained for a new trial, on the 
ground of the above ruling being a misdirection on the part of the 
learned judge. Against this rule— 


H. W. Watson, Q. C., and Cleasby, now showed cause. The di- 
rection of the learned judge was right. The cause of action accrued 
only when the party had died on whose death the bond was payable ; 
for until then the plaintiff had not any right to bring an action. There- 
fore, upon this issue, the plaintiff was entitled to succeed on evidence 
which showed that the cause of action did not accrue from the day 
when the bond was dated, but from a period which was within twenty 
years of bringing the action. The case of Sanders v. Coward, (13 
Mee. & W. 65; 15 Mee. & W. 48,) shows that the cause of action, 
although, in one sense, it is the penalty, is also in another sense, the 
breach of the condition of the bond. Here, upon the pleadings, the con- 
dition does not appear, but there is nothing to prevent the plaintiff from 
showing at the trial what the condition was. Upon the breach of that 
condition, the plaintiff had a right to bring his action; and the cause 
of action, therefore, first accrued when he first had such right of action. 
They were then stopped by the court, who called on 


Hurlstone, to support the rule. The plaintiff, in the first instance, 
ought to have set out the bond and the condition in his declaration, or 
else in answer to the plea he should have replied by setting out the cou- 
dition to the bond, but, instead of which, he has taken issue on the plea, 
which is, that the cause of action stated in the declaration, namely, the 
penalty, did not accrue within six years. The condition is no part of 
the original contract, but simply a defeasance, and the debt at law is on 
the bond, irrespective of the condition. Supposing the defendant, instead 
of pleading, had suffered judgment by default, the judgment of the court 
would have been for the debt on the bond, that is to say, the penalty, 
although execution would have been issued for only the sum due. 
[ Wilde, C. J— What is the meaning of the term “ cause of action,” if it 
is not something for which an action may be brought?] The plaintiff 
has declared on a bond as though it were payable immediately, the evi- 
dence offered by him is to show that it is not such a bond. 
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Wipes, C. J.—This is a rule calling upon the court to set aside the 
verdict found for the plaintiff, and for a new trial upon the ground of a 
misdirection on the part of the learned judge who tried the cause. The 
declaration was in the ordinary form in debt on bond. The defendant 
pleaded the statute of limitations, and alleged that the debt and causes 
of action in the declaration mentioned did not accrue within twenty 
years, &c. This plea the plaintiff traversed. At the trial the bond 
was produced, which turned out to be a post-obit bond, and evidence 
was given of the death of the party within twenty years of the com- 
mencement of the suit, and the question was, whether in this state of 
facts the cause of action did or did not accrue within twenty years of 
the commencement of the suit. The learned judge directed the jury, 
that upon this evidence no cause of action did accrue to the plaintiff 
until the death of the obligor, and, therefore, that this issue should be 
found for the plaintiff. We think that the direction was right, and that 
this rule, therefore, should be discharged. What is the meaning of the 
words “ cause of action,” made use of in the 3and 4 Will. 1V.c. 42? The 
object of the statute was to prevent stale claims being made by parties, and 
therefore to prevent parties enforcing claims which during a long period 
they had delayed to do. The words should be construed in the same man- 
ner in the plea as in the statute ; and the meaning of the plea therefore is, 
that an action might have been brought upon this bond more than twenty 
years before the commencement of the present action. . Nor, according to 
the rules of pleading, does any difference exist in this respect between a 
simple bond and abond with acondition. It is clear, therefore, to my mind, 
that inasmuch as no action could have been brought by the present plain- 
tiff until the death of the obligor, and since that death occurred within the 
twenty years, the verdict was wrongfully given for the plaintiff. Buteven 
supposing that it sufficiently appeared by the declaration that the plaintiff 
declared in respect of a simple bond, still the defendant‘has not, in my opin- 
ion, taken the right course in raising his objection. If the meaning of the 
plea is what he contends it to be, and the plaintiff replied in the manner 
he has done, the defendant should have demurred, for the objection ap- 
pears on the record. For these reasons, I am of opinion that the rul 
must be discharged. " 

Coltman, J.—I think that the evidence given at nisi prius was pro- 
perly received, and that it was rightly held to prove the issue joined in 
favor of the plaintiff. The intention of the statute of limitations was 
that a party should be barred of his remedy if he suffered a certain period 
of time, during which he might have enforced his claim, to pass away 
without commencing his suit. This being so, the evidence at the trial 
showed that the plaintiff had not a cause of action twenty years ago. 
Nor is the defendant put to ay inconvenience by this construction of 
the statute ; for if he had any merits he might have craved oyer of the 
bond, and the conditions mignt have been set out in the plea. But it is 
clear that he had no merits. I am disposed to think with Mr. Hurl- 
stone, that the plaintiff’s application is defective, and might have been 
open to objection on special demurrer ; Since issue, however, was taken 
upon it, and the cause went down to trial, I think that the judge would 
have been wrong in leaving the question to the jury in a way different 
from that he pursued. 
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Vaueuan Wituiams, J.—The plaintiff went down to trial with the 
onus of proving the issue, whether the cause of action in the declaration 
mentioned accrued within twenty years from the commencement of the 
suit. I think that the learned judge was right in ruling, that the evi- 
dence given entitled the plaintiff to have such issue found for him. 


CreswELL, J.—I continue in the same opinion which I entertained 
at the trial. According to Mr. Hurlstone’s arguments, the declaration 
is consistent with the bond declared on, being a bond with a condition ; 
for he says, that the plaintiff should have set out the condition. Now, 
he could not have done so, without being guilty of a departure, unless 
the declaration itself was properly applicable to a bond with a condition. 
It is very possible that Mr. Hurlstone is right, and that the condition 
ought to have been set out; but instead of craving oyer of the condition, 
or demurring specially to the declaration for not setting it out, he has 
pleaded ; and I think that the issue joined upon such plea has been 
proved. Rule Discharged. 














Court of Exchequer. 


Before the Right Honorable Sir FREDERICK POLLOCK, Chief Baron and the rest 
of the Barons 


Jones v. Ropinson.—6th November, 1847. 


SIMPLE CONTRACT—PLEADING—CONSIDERATION. 


A declaration in assumpsit alleged that in consideration that the plaintiff and W. D. would sell 
and assign to the defendant a certain co-partnership business, &c., the defendant promised 
the plaintiff to pay him all the money that he had advanced in respect of the co-partnership, 
and also promised the plaintiff and W. D. that he would discharge all the debts due from 
them as such co-partners, and all liabilities to which they were subject as such. The de- 
claration, after averring performance by the plaintiff and W. D., averred that the plaintiff 
had at the time of making the promise advanced a certain sum in respect of the co-part- 
nership, and for which the co-partnership was at the time of the promise accountable to 
him ; and laid as a breach the non-payment by the defendant to the plaintiff of that sum: 
—Held good, on motion jn arrest of judgment. 

Generally, in an action on simple contract all the parties to the consideration should jointly 


sue. 


Assumpsit.—The first count was as follows: “ For that whereas here- 
tofore, to wit, on the 24thi March, 1847, before and at the time of making 
the promise hereinafter next mentioned, one William Dalton and the 
plaintiff carried on the business of ironimongers together in co-partner- 
ship ; and thereupon heretofore, to wit, on the day and year aforesaid, in 
consideration that he, the plaintiff, and the said William Dalton would 
sell and assign to the defendant the said co-partnership business and 
the stock in trade and effects to them, as such co-partners, belonging, 
and would become trustees for the defendant in respect of all debts and 
rights due or belonging to them, the plaintiff and the said William 
Dalton as such co-partners, by assigning to the defendant all their, the 
plaintiff’s, and the said William Dalton’s beneficial interest in the said 
debts and rights, and would put the defendant in possession of the said 
business and stock in trade and effects ; he, the defendant, promised the 
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plaintiff to pay him, the plaintiff, all the money that he, the plaintiff, had 
advanced in respect of the said co-partnership, and for which at the 
time of making of the said promise the said co-partnership was account- 
able to the plaintiff; and also promised the plaintiff and the said William 
Dalton, that he, the defendant, would discharge all the debts due from the 
plaintiff and the said William Dalton as such co-partners, and all lia- 
bilities, to which they, the plaintiff and the said William Dalton, were 
subject as such co-partners. And the plaintiff says, that he the plaintiff 
and the said William Dalton, relying on the said promise of the defend- 
ant, in a reasonable time in that behalf, afterwards, to wit, on the day 
and year aforesaid, did sell and assign to the defendant the said co- 
partnership business and the stock in trade and effects to them as such 
co-partners belonging, such stock in trade and effects being of great 
value, to wit, of the value of 500/., and became trustees for the defend- 
ant in respect of all debts and rights due or belonging to them, the said 
plaintiff, and the said William Dalton as such co-partners, by their assign- 
ing to the defendant all their, the said plaintiff’s, and the said William 
Dalton’s beneficial interest in the said debts and rights, and put the defend- 
ant in possession of the said business and stock in trade and effects. And 
the plaintiff further says, that he, the plaintiff, had at the time of the 
making of the said promise advanced in respect of the co-partnership, 
money amounting to a large sum, to wit, 112/. 1s. 1ld., for which 
money the said co-partnership was at the time of the making of the said 
promise accountable to the plaintiff; of all which the defendant, after the 
making of the said promise, and before the commencement of this suit, 
to wit, on the day and year aforesaid, had due notice, and although a 
reasonable time for the defendant to pay to the plaintiff the said money 
which he, the plaintiff, had so advanced, and for which the said co-part- 
nership was so accountable, elapsed after the defendant had such notice 
as aforesaid, and before the commencement of this suit; yet the de- 
fendant not regarding his said promise did not nor would pay to the 
plaintiff the said last mentioned money, or any part thereof, and the 
same is stillin arrear and unpaid,” &c. The rest were common counts. 
The defendant having pleaded, the cause was tried and a verdict re- 
turned for the plaintiff on the first count of the declaration. 


Martin moved to arrest the judgment.—William Dalton ought to 
have sued jointly with the plaintiff. It is a general rule that all the 
parties from whom the consideration for a simple contract moves must 
be co-plaintiff’s in an action for breach of the contract; for it is the 
consideration which constitutes the contract, and it is immaterial to 
whom the promise is made. Here, although the promise sued on is 
stated to have been made to the plaintiff alune, the consideration for the 
contract is a sale by the plaintiff and William Dalton, and consequently 
moves from them both. This point was raised but not decided in Lord 
Bentinck v. Connop, (5 Q. B. Rep. 693.) 


Tue Court (consisting of Pollock, C. B., Alderson and Rolfe, B. B.) 
said that although the general rule that no stranger to the consideration 
for a contract could sue on it, had been fully recognized by the cases of 
Crowe v. Rogers, (1 Stra. 592,) and Price v. Easton, (4 B. & Adol. 
433,) the present case did not fall within that principle; and refused to 
arrest the judgment. Rule refused. 
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Gorpon v. Strance.—Nov. 22, 1847. 


PAYMENT—POST-OFFICE ORDER. 


In order to support a plea of payment the defendant showed, that in reply to a demand of 
payment he sent a post-office order, in which the plaintiff was described by a wrong chris- 
tian name. The plaintiff kept the order and the post-office would have cashed it for him if 
he would have signed a receipt in the name in which it was drawn :—Held, that the plea 
was not made out, and that the plaintiff not having returned the erder was no waiver in the 
mistake of his name. 

TuIs was an action to recover a sum of money for the board, lodging, 
schooling, &c., of a son of the defendant. The defendant pleaded pay- 
ment, with other pleas on which nothing turned. At the trial, before 
an under-sheriff, it appeared that in reply to a demand of payment, the 
defendant sent in a letier to the plaintiff a post-office order payable to 
“ Frederick’ Gordon, the plaintiff’s real name being “ Francis” Gor- 
don. The plaintiff received this order, and it did not appear what he did 
with it ; but the postmaster of the place, who was examined as a witness, 
said that the plaintiff might have got the money for it at any time if he 
would have signed the receipt in the name of Frederick Gordon. On 
this state of facts the under-sheriff told the jury that although the plain- 
tiff was not bound to sign any name but his own to the post-office 
order, still if he kept that order knowing that he could use it at any time, 
that would be evidence that he made it his own, and be equivalent to 
payment. The jury having found for the defendant, 


Snow obtained a rule to set aside the verdict on the ground of misdi- 
rection ; against which 


Pearson showed cause.—Supposing the post-office order to have been 
made out in the plaintiff’s right name, the receiving and not returning 
it would have amounted to actual payment ; and the keeping the order 
made out in a wrong name was a waiver of the mistake. It is like the 
case of a party to whom a check on a bank has been sent in payment, 
and who does not return it within a reasonable tithe. The plaintiff 
would not be exposed to any risk by signing this order as Frederick Gor- 
don,—it would not have been forgery to do so. [Parke, B.—Perhaps 
not; buta man would rather not try a doubtful question by getting him- 
self indicted at the assizes. | 


Pollock, C. B.—This rule must be made absolute. We think that 
the under-sheriff misdirected the jury in putting the plaintiff’s act in 
keeping this order as equivalent to a waiver of the mistake in his name. 
A man demands payment, you send hima post-office order, without any 
authority from him for adopting that mode of payment, which order is 
drawn out in a wrong name, and then call on him to go to the post- 
office and sign that wrong name. ‘These facts ought not to have been 
put to the jury as evidence of payment. 


Parke, B.—You had no right to put the plaintiff to the trouble of 
sending back a piece of paper which you had. no right to send him. 
Suppose instead of cash the defendant had paid this money by a quan- 
tity of coals or cider and left them at the plaintiff’s house, would it 
support a plea of accord and satisfaction that the plaintiff did not take 
the trouble to send them back ? 


Alderson and Rolfe, B, B, concurring. , Rule absolute, 





